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President's Message 


Restrictions and limitations upon the holding of conventions have curbed 
the plans of the Board of Governors for the Annual Convention of the Asso- 
ciation. It has now been decided that the Annual Meeting should be a stream- 
lined one-day meeting, with no banquet and with attendance restricted to fifty. 
Committee reports will be considered, the legislative proposals determined, 
and officers will be elected. Because of accessibility, Jacksonville has been 
selected as the site of the Convention. To procure hotel accommodations, Mon- 
day, March 19th, has been selected as the date. 


Those who will attend should be selected in the several Circuits. Appor- 
tionment of representation among the several Circuits will be made on the 
basis of membership. The local bar associations will be advised of the num- 
ber allocated to their Circuits. The members in each Circuit should determine 
whether or not to instruct their delegates as to any of the proposals to be con- 
sidered by the Association, and should also consider whether or not to make 


any recommendations to the’member of the Nominating Committee from the 
Circuit. 


A careful examination of this issue of the Journal will disclose the matters 
to be considered. Those who attend the meeting should bring this Journal. 


The meeting will be at the George Washington Hotel. Rooms should be 
reserved by those who will arrive Sunday. 


At the Annual Meeting, two amendments to the Constitution will be con- 
sidered. One of these provides that there shall be a member of the Board of 
Governors from each judicial circuit rather than one from each congressional 
district as at present. This proposal has the approval of the Board of Gov- 
ernors and hence may be adopted by a majority vote. The other proposal 
would give to the Board of Governors the power, in the event it determines a 
sufficient emergency exists, to cancel the Annual Meeting and transact such 
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business as the Association might do in annual meetings, including the elec- 
tion of officers. The purpose of this proposal is to permit the Association to 
carry on in the event that future restrictions on conventions become more 
drastic than now. It is believed that such a far-reaching measure should be 
adopted, if at all, by not less than a two-thirds majority of those in attendance 
and so it will not be officially passed upon by the Board of Governors. 


The Board of Governors were most reluctant to abandon plans for a full 
convention. It is their hope that their decision will have the full approval of 
the membership. Your co-operation is requested. 


Warren L. Jones, 
President. 


CONVENTION PROGRAM 
INVOCATION 


- Address of Welcome 
Response 
Conference of Bar Delegates 
Address of the President of the Association 
Consideration of Proposed Amendments to Association Constitution 
Reports of Standing Committees 
Reports of Special Committees 
Report of Nominating Committee 
Election of Officers 


Group Luncheon 1:00 o’clock; Cocktails 5:00 o’clock 
Hotel George Washington — March 19, 1945, 9:30 A. M. = 


| 
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COMMITTEE REPORTS 


CHANCERY ACT 


Your Committee on the Chancery Act has no report to make other than 
to recommend that the Bar Association sponsor an amendment to Sections 
48.14, 63.06 and 63.32, Florida Statutes, 1941, as shown by the following copy 
of a proposed bill: 


A BILL TO BE ENTITLED 


AN ACT Relating to Time for Persons Proceeded Against by Constructive 
Service to Appear and Providing for Decrees Pro Confesso and Default 
Judgments and Amending Chapter 21791 and Sections 63.06 and 63.32, 
Florida Statutes, 1941. 


Be it Enacted By the Legislature of the State of Florida: 
Section 1. That Chapter 21791 Acts of 1943 (48.14 F. S.) be amended 


so as to read as follows: 
“48.14—Time for Appearance 
—decrees pro confesso and default judgments 


A defendant shall be required to enter his written appearance on 
the day fixed in the notice to appear and upon proof of publication 
or posting as prescribed by law a decree pro confesso or default 
judgment may be entered by the clerk at any time when any defendant 
is found to be in default for want of an appearance, which decree or 
judgment shall be recorded as are other orders.” 


Section 2. That Section 63.06 of the Florida Statutes, 1941, be amended 
by deleting the words: “if a rule day, or, if not a rule day, then on the rule 
day next succeeding the return day fixed in the order of publication” so as 
to make same read as follows: 


“63.06 Appearance. The defendant shall file his written appear- 
ance, personally or by his solicitor, on the rule day to which the 
summons in chancery is made returnable, provided he has been served 
with process ten days before that date; otherwise his appearance 
day shall be the next rule day succeeding the rule day to which the 
process is returnable. If service is made by publication, the de- 
fendant shall file his appearance, in the manner stated, on the day 
fixed in the order of publication.” 


Section 3. That Section 63.32, Florida Statutes, 1941, be amended so as 
to read as follows: 


“63.32. Time for Filing Answer, Reply and Other Pleadings. 


—Answer. The defendant shall, unless the time be enlarged by 
the court, file his answer or other defensive pleadings in the clerk’s 
office on the next, or the first, rule day occurring not less than 
twenty days after the day fixed for the entry of an appearance. 


—Reply. The reply or other pleadings of each cross-defendant shall 
be filed on the rule day next succeeding the service upon such cross- 
defendant of a copy of the answer asserting a counter-claim and pray- 
ing affirmative relief if the copy of such answer shall have been 
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served not less than twenty days before the rule day, otherwise on 
the next succeeding rule day, except that where service upon the 
cross-defendant is effected by service of a summons in chancery 
or by publication or under any special order in the cause the cross- 
defendant so served shall file his answer or defensive pleadings at 
the time required by law or such special order.” 


Respectfully submitted, 
Edw. McCarthy, Jr. 


CIVIL PROCEDURE 


The Committee on Civil Procedure spent considerable time redrafting 
and revising a provision of the Court of Civil Procedure which the Legis- 
lature had refused to enact into law. This revision was undertaken to comply 
with the requirements of the legislative act which provided that in the event 
the Supreme Court should adopt rules of civil procedure that those rules 
should disclose the statutes repealed directly or by implication from the 
adoption of such new rules. The Committee prepared a petition which was 
filed in the Supreme Court of the state requesting that these proposed rules 
be adopted, the petition being filed in the name of and with the approval 


of the president of both the Florida State Bar Association and the Junior 
Bar Section. 


On the 27th of June, 1944, a representative group of lawyers appeared 
before the Supreme Court and argued for the adoption of the rules. Ap- 
pearing on this program were the men named hereafter who spoke on the 
subjects following their names: 


1. Honorable Warren Jones, President of the Florida State Bar Association 
Introductory remarks and presentation of Julius 
F. Parker, Chairman of the Committee. 


2. Honorable Julius F. Parker, of the Tallahassee Bar, Chairman of the 
Committee 


Outline of national shift from legislative to court control; 
Efforts of the Florida Bar; 
Need for change. 


3. Honorable Curtis L. Waller, Judge of the United States Fifth Circuit 
Court of Appeals, and member of the Tallahassee Bar 
A view of the Federal Rules in operation. 


4. Honorable Millard F. Caldwell, of the Tallahassee Bar 
The duty of the courts to the public in expediting litigation. 


5. Introduction of Honorable Dan Redfearn, of the Miami Bar 
Explanation of the petition and outline of statutes which will 
be repealed or superseded by the adoption of new rules. 


6. Honorable Allen Grazier, of the St. Petersburg Bar 
Background of the law on rule making; 


Previous Florida decisions—their relationship to the present 
petition and the 1943 rule making statute. - 


7. Honorable Neil McMullen, of the Tampa Bar 
The viewpoint of the Legislator and the young attorneys. 


— 
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8. Honorable E. Harris Drew, Immediate Past President of the Associa- 
tion, of the West. Palm Beach Bar 


Comparison between present Federal rules and Florida’s Common 
Law Procedure. 

9. Honorable Tom Gurney, of the Orlando Bar 
The invasion of the judicial field by administrative boards 
caused by deficiencies of present court procedure. 


10. Honorable Seldon Waldo, President of the Junior Bar Section, of the 
Gainesville Bar 


Attitude of the young lawyers now in the armed services. 


11. Honorable Charles Ausley, of the Tallahassee Bar 
The viewpoint of counsel for the plaintiff; 
The necessity that Equity and Law cases be governed by the same 
rules of procedure. 
12. Honorable Robert R. Milam, of the Jacksonville Bar 
The viewpoint of counsel for the defendant. 


13. Open discussion. 


The Supreme Court still has the petition under consideration as the 
chairman of this Committee reported to the mid-winter conference in Jack- 
sonville in December. It is hoped that prior to our convention in March that 
the Supreme Court will have acted on the petition one way or another so 
as to allow the Bar Association to determine its further course in the matter. 


Respectfully submitted, 


COMMITTEE ON RULES OF CIVIL PROCEDURE 
Julius F. Parker, Chairman. 


CRIMINAL LAW AND PROCEDURE 


The Committee on Criminal Law and Procedure, appointed in September, 
1944, are pleased to report: 


A. That we have exchanged views by correspondence, but held only one 
meeting, due to inconvenience in traveling. 


B. That we have confined our deliberations to matters of procedure 
in accordance with our understanding of the functions of this committee. 


C. That we unanimously recommend for sponsorship by the Association 
for enactment into law, the following amendments to the Criminal Code: 


(1) Allowing the State to appeal from decisions on all questions 
of law (including directed verdicts of not guilty and judgments of the 
trial Judge reducing the degree of guilt from that fixed by the verdict 
of a jury) from which the defense may appeal, excepting, of course, 
a verdict of not guilty by a jury on the evidence. 


The right of the State to appeal is now too limited. This fact creates 
some subconscious tendencies among some trial Judges to rule against the 
State on close questions, since such ruling can not be reversible error. 
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(2) Permitting the presence and use of a court reporter before 
Grand Juries. This amends Section 905.17 Florida Statutes of 1941 
to read as follows: 


“905.17 Who May be Present During Session of Grand Jury. 
No person shall be present at the sessions of the Grand Jury except 
the witness under examination, the interpreter if any, the stenograph- 
er or court reporter, the duly authorized State Attorney and a duly au- 
thorized Assistant State Attorney. No person shall be present while 
the Grand Jurors are deliberating or voting. Any person violating 
either of the above prohibitions may be held in contempt of court.” 


Such use of a court reporter was had prior to the Criminal Code and 
was provided for by the Criminal Code as drafted and introduced, but was 
prohibited by an amendment when passed by the Senate. In any lengthy in- 
vestigation by a Grand Jury it is impractical for the Grand Jurors or prose- 
cuting officers to depend entirely on memory for the recollection of testi- 
mony. A court reporter’s notes and transcript are the surest safeguard to 
the accuracy of the testimony of witnesses testifying before the Grand Jury. 
For the impeachment of any: witness at any subsequent time or on any trial 
for perjury the accurate recording of the witness’ testimony before the 
Grand Jury is important, if not vital, to the administration of justice both in 
behalf of as well as against the witness, or the accused. 


(3) To require, in the event the defense of an alibi is interposed, 

reasonable notice to the State in advance of the trial stating the names 

and addresses of the witnesses by which the defendant expects to estab- 
lish the alibi. 


It is to be remembered that the State is required by law to furnish de- 
fense counsel in advance of the trial a COMPLETE list of the witnesses 
intended to be relied upon at the trial. Alibi is a special and complete de- 
fense if established sufficient to raise a reasonable doubt of guilt. It is 
impossible to fairly meet such a defense when it comes as a surprise. If 
true, the defendant should be discharged. If only probably true, it would 
be a question of fact for the jury. If wholly false, something else should 
be done. 


(4) Authorize the trial court to proceed to hear and determine 
all questions of law and fact in all constructive contempt proceedings. 


(Constructive contempts are contemptuous acts committed outside the 
presence of the court, such as tampering with a juror or witness.) 


This procedure is considered vital in upholding and maintaining respect 
for the courts and was formerly followed until our Supreme Court held (in 
Croft vs. Culbreath, 150 Fla., 60; 6 So. 2nd, decided March 3, 1942) that 
a sworn denial of the alleged contemptuous act of procuring a witness to 
testify falsely in a civil action for damages (as an eye witness although he 
was not) purged and discharged the respondent of the charge of contempt; 
that thereafter the respondent could be tried only for perjury, thus changing 
the forum and the nature of the offense. This decision was based on the 
common law rule to that effect. 


It is to be noted that subsequent to the Croft case (Ex Parte Maniscalco, 
15 So. 2nd, 445, decided November 9, 1943) our Supreme Court affirmed a 
conviction and sentence of the respondent, who was charged with threatening 
attempting to bribe, and to get a principal State witness in a capital case 
to leave the State. The court affirmed this conviction by holding as a matter 
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of law that that sworn denial was not sufficiently precise and unequivocal 


to form a clear cut issue of perjury upon which conviction of perjury could 
be had or sustained. 


We are convinced that it is desirable for the trial Judge to proceed to 
hear and determine all cases of constructive contempt, including those 
where an unequivocal denial is sworn to because an adjudication of guilt 
is not a conviction of crime, and the appropriate sentence would be from a 
few days to months according to the circumstances, whereas a conviction 
for perjury is of a heinous offense, which carries a heavy sentence and per- 
manent markings, such as incompetency to thereafter testify as a witness. 
Also, even where the facts might justify a conviction of perjury the practical 
and legal obstacles to such conviction are manifold. 


D. A number of proposed changes in our substantive criminal law were 
considered by us, including those recommended by the State Association of 
Prosecuting Officers. For the information of the bar and public, we here- 
after mention most of these. Whether the Association wishes us to pass 
upon these (or others relating to the substantive law), or wishes to pass 
directly upon them at its approaching convention remains to be decided. 


(1) A law providing for seizure and forfeiture of automobiles 
used in violations of State narcotic laws. 


(2) A law making the acceptance of any charge or gratuity in 
excess of the lawful rate for transportation or sleeping accomodations 
fixed by the Interstate Commerce Commission a misdemeanor, punish- 


able by a fine of $1,000 or confinement in the county jail for one year, 
or both. 


(3) A law to abolish the legal distinctions between larceny, ob- 
taining property under false pretenses, and embezzlement, so that 
guilty persons may not go free because of the technicalities involved 
when the charge of one offense is met by cane held as a matter of 
law to be proof of another. 


Frequently facts arise where the prosecutor has great difficulty in 
deciding which one of the three similar offenses he should charge in the 
information or indictment. In each instance there is the taking of the property 
of another with an intent to deprive or defraud the true owner and to ap- 
propriate it to the use of the taker. 


(4) Law making non-support of a wife and child a misdemeanor 
(instead of a felony as it now is), and providing that the county work 


the person convicted and pay a reasonable sum to his family during 
such time. 


Too frequently there is much resistance, even from the wife and her 
family to branding the father as a felon. Also, when he is convicted and 
confined the very purpose of future help to the family is defeated. In such 
cases the family is usually a charge on the public anyway. 


(5) Law against knowingly keeping at large a vicious dog. 


(6) Law changing the age of consent of the female from 10 years 
to 13 years as a defense to rape; also to either give the trial Judge 
diseretion, where a conviction is had with a recommendation of mercy, 
to sentence the defendant for from five years to life imprisonment, 
or fix a new degree of rape (for example where no dangerous weapon 
was used or offered to be used) on conviction of which the Jury may 
fix the sentence from say two to ten years. 
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(7) A law making the manufacture, sale and possession of 
“moonshine” whiskey a felony. 


Because “moonshine” is not under the law taxable, prosecution of many 
of these cases cannot be now had. 


(8) Changing the law so that first offenders convicted of drunk 
driving lose their license only in the discretion of the trial Judge, 
all subsequent offenders automatically. 


(9) A law increasing the maximum penalty for persons con- 
victed as “hit and run” drivers where death ensues. 


The purpose of this is more appropriate punishment in such cases upon 
proof of the collision, ensuing death and the driver leaving the scene of the 
collision, particularly in cases where conviction for manslaughter could 
probably be had but for the lack of proper witnesses. 

We await the pleasure of the Association. 


Respectfully, 
J. Rex Farrior, Chairman 
Robert R. Taylor Joe Hill Williams 
Bart A. Riley John E. Matthews 


ECONOMICS OF THE BAR 


This Committee was appointed by the President of the Association on 
August 16th, 1944. In making the appointment the President had the fol- 
lowing to say: 


“At the present time there may be no need for an active program 
in this field. The need may become a very real one when the Lawyers 
now in the service return:to practice and are confronted with a pos- 
sibility of being without clients.” 


Under these instructions the first function of the Committee appeared 
to be that of determining whether there might be any need for an active 
program in the field. An examination of this question indicated that possible 
fields might be 


1. A study of the present earnings and the normal earnings of lawyers 
in Florida. 


2. A study of the application of business practices in the administration 
of lawyers’ offices. 


_ 3. An examination into the question of fees to be charged for services 
rendered. 


4. The effect of changes in business conditions on the lawyer’s income. 
5. The effect of shifts in population on the lawyer’s business. 
6. The effect of changes in political and social conditions: 


(a) The extent of the field of the lawyer in government, due to the 


complexities of modern civilization; 


(b) The effect of gradual approach to socialistic or other new forms 
of government on those joining the movement and on those fight- 
ing what might be termed a rear guard action. 
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7. The help that might be given committees operating in other fields, and 


8. Very much in the foreground the effect of the war on the lawyers in 
service, on those at home, and on the production and supply of lawyers. 


In giving consideration to the possible scope of the work of the Com- 
mittee, attention was first given to the studies made by other organizations, 
and to the possible sources of information on the economics of the law. The 
first sources which suggested themselves to the Committee were the Internal 
Revenue Department, the American Bar Association, the law schools of the 


State and the country, the Board of Law Examiners, and the several Lawyers’ 
Lists. 


It was found that the Internal Revenue Department had made no classifi- 
cation of incomes throwing any light on the incomes of lawyers, but through 
that Department we did learn that studies had been made by the Department 
of Commerce over a period of several years. Reports of these studies were 
obtained. Anyone who desires to further inform himself on the subject of 
this discussion would no doubt be interested in a reprint from the Survey 
of Current Business, Incomes in Selected Professions, Part 6, Comparison of 
Income in Nine Independent Professions, dated May 1944, which can be ob- 
tained from the Department of Commerce on request, and in a reprint from 
Survey of Current Business, Incomes in Selected Professions, Part 2, Legal 
Service, dated August 1943, which can be obtained from the same source. 


The studies made by the Department of Commerce, while they have been 
made by a sampling process, have been checked against other sources of in- 
formation, and can therefore be said to present a reasonably accurate survey 


of the economic condition of the lawyer. The following table is taken from 
the August 19438 report. 


Year Number in inde- (millions of dollars) Average income 
pendent practice Total income (dollars) 
(thousand) Gross Net Gross Net 
1929 104 830 571 7,997 5,534 
1931 113 846 574 7,463 5,090 
1933 116 688 447 5,923 3,868 
1935 119 764 506 6,424 A 4,272 
1937 122 828 549 6,726 4,483 
1939 126 839 553 6,615 4,391 
1940 128 871 575 6,747 4,485 
1941 128 927 615 7,172 4,794 


In commenting on the table, the Department had the following to say: 


“The total gross income of the legal service profession in the 
United States reached an estimated 927 million dollars in 1941, 6.4 
percent above 1940 and 9.6 percent above 1931, the pre-1940 peak year. 
Total net income also reached a new high in 1941 at 615 millions. 


The large increase in the number of lawyers from 1929 to 1941 
prevented average earnings from pursuing a similar course.” 


A casual examination of this table might lead one to believe that the 
financial condition of the average lawyer was reasonably good, the table 
revealing an average net income in 1929 of $5534 and in 1941 of $4794. Sta- 
tistics are deceptive however. While the lawyer at the top may be envied for 
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his very substantial income, the lot of the great mass of lawyers in the country 
has not been a happy one. In 1941 the median income of the 128,000 lawyers 
in independent practice was only $2960. The term “median income” refers 
to that income midway between the highest income received and the lowest 
income received. This figure, too, is deceptive, for we find that 5% of the 
lawyers received 28% of lawyers’ incomes; 10% of the lawyers received © 
40% of lawyers’ incomes; half of the practitioners at the bar received only 
17% of the net income of all lawyers, and the lower 25% of all the lawyers 
only received 5% of the total income of lawyers. Converting this percentage 
into figures, we find that the 64,000 in the lower half of the income range 
received a net income of only $1633 each, and that the 32,000 lawyers in the 
bottom quarter received only an average of $960 each. It can very well be 
said that there is plenty of room at the top in this profession but not very 
much in the middle or on the outer fringes. 


In 1929 the lawyer’s average income was at the top of the professions. 
This is no longer so, he having been passed by both the certified public ac- 
countants and the physicians, and it has been found that the median income 
of the lawyer is less than the median income of the certified public account- 
ant, the physician and the dentist, and is closely approached by the median 
income of the veterinarian. We are afraid that if a study were made of the 
average or median net incomes of the lower 50% of the lawyers, we would find 
that in that relative group they were passed by the osteopathic physicians, 
the chiropractors, the chiropodists, and the nurses as well. 


We have used national figures. The surveys made by the Department 
of Commerce indicate that in-a general way the conditions are relatively the 
same throughout the United States. It is possible that the Florida lawyer, by 
and large, may be better off than his fellow practitioner in other states, 
but there are no figures to support that view. 


About the only comfort which can be gained from the tables of statistics 
prepared by the Department of Commerce is the fact that the lawyer apparent- 
ly can continue to receive an income from his profession to a greater age than 
the members of other professions. 


The American Bar Association has made a study of the number of law- 
yers throughout the United States by states and counties. More recently it 
has added to those studies figures of the number of lawyers in the armed 
services. The American Bar Association’s estimate of the population per 
lawyer in 1940 throughout the United States was 761, and the similar figure 
for Florida was 781. These figures compare with the census figures of 734 
of population per lawyer throughout the United States, and 692 for Florida. 
Florida is therefore very closely within the average figures. 


The annual supply of new laywers is, of course, a large factor in the 
economics of the lawyer. It appears that annually some 4% of the lawyers 
of the country die, retire or leave the practice. They must be replaced, and 
provision must be made for the handling of increased business due to in- 
creases in population and the increased business of the country as a whole. 
There can be no doubt but what the war has had, and for many years to 
come will have, a tremendous effect on this annual supply. 


From the Secretary of the national Association of Law Examiners we 
learn that in 1939, which may well be considered as a typical pre-war year, 
8,531 new lawyers were admitted to practice in the United States. By 1943 
this figure had become reduced to 2,973. The indications are that during the 
war the source of the supply of new lawyers is rapidly diminishing. We learn 
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that in 1938 the 110 law schools approved by the American Bar Association 
had a total enrollment of 28,174. By March of 1943 this figure had become 
reduced to 5,821, and at the opening of the schools in the fall of 1943 had 


sunk to 4,803. The corresponding figures through March 1943 for the Florida 
law schools are as follows: 


School 1938 March 1943 
John B. Stetson 64 14 
University of Florida 148 38 
University of Miami 84 13 


“Stetson had a decrease in this period of 78%, the University of Florida 
of 74% and the University of Miami of 85%. Florida admissions to the bar 
in the years 1935 through 1944 were as follows: 


Year Admissions 
1935 139 
1940 122 
1941 ; 111 
1942 74 
1943 38 
1944 , 36 


Of those so admitted in 1944, only eleven were graduates of Florida law 
schools. 


The foregoing are the figures. The question arises, what should be done 
about them? The first thing that suggests itself is that the matter of incomes 
of lawyers in Florida should be taken into consideration by the committees, 
bodies and courts having control.over the admission of lawyers to practice. 
As suggested by the Department of Commerce, the figures indicate that 
during the period 1929-1941 the increase in the supply of lawyers was greater 
than the increase in the demand for lawyers. The second thing that suggests 
itself is that we ought to know more about the income of the average lawyer 
in the State. We shall discuss this further. 


We refer again to what the President said when he appointed this Com- 
mittee, namely that there might be a real need for work in this field on the 
return home of the Florida lawyers in the armed services. Some examination 
was made of what might be involved in work of this character. These studies 
indicate that Florida may have a more serious problem in this regard than 
the average state. Nationally, according to the figures compiled by the 
American Bar Association, 12.5% of the lawyers are now in the armed services, 
but 19.1% of the Florida lawyers are in the armed services. Only three states, 
namely Alabama, West Virginia and New Mexico, have a higher percentage 
of their practitioners in service. It was found that the Bar Associations of 
a few of the states have already taken steps to ascertain what these lawyers 
in the armed services intend to do when they return home, and what they 


_ hope the lawyers who have remained at home will do to help in their return 


to active practice, but so far as we are able to learn, very little has been 
done to set up machinary to facilitate the re-entry of these men in the service 
into their former profession. In states of large population the task of so 
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doing migh well be tremendous. It would seem, however, that in Florida it 
would be quite practicable. While the percentage of lawyers in the armed 
services from Florida is large, the total number in the services is only some- 
thing over 500. Having this in mind, our Committee recommended to the 
Conference of Bar Delegates held in December 1944, that surveys now be made 
preliminary to the return of these men to their homes to be used as a basis 
for aid in their return to active service. It was recommended that these sur- 
veys be made by means of questionnaires directed both to the lawyers 
in service and to the lawyers at home. This recommendation of the Com- 
mittee was approved by the Conference. Questionnaires have been drafted, 
one type for the men in the service and another for those at home. If the 
aid of the local Bar Associations can be obtained in the distribution of these 
questionnaires, it is believed that the work can be accomplished at very 
small expense. It is proposed that the method of distribution be considered 
and decided upon at the annual convention. 


Consideration has been given to making a survey of the economics of the 
lawyers in Florida by questionnaire to be submitted to some 2500 members 
of the bar. There has not been an unanimity within the Committee on this 
subject. There has been some feeling that members of the bar would not 
like to make known the state of their economic success or the lack thereof. 


R. C. Alley, Chairman 
W. Gregory Smith, M. L. Stephens 


Harrison E. Barringer John Bull, members 


EVIDENCE 


On account of existing travel conditions it has been impossible to 
hold meetings of the committee and give to the subject matter of the proposed 
model code of evidence sufficient study to make any recommendations. The 
committee members have familiarized themselves with the subject and the 
committee recommends that the committee be continued. 


Rspectfully submitted, 
Pat Whitaker, Chairman 


GROUP INSURANCE 


The report of the Committee on Group Insurance as made by Mr. Giles 
Patterson to the Mid-Year Conference of Bar Delegates, and as appears in 
the January Journal on page 4, constitutes our report to the State Convention. 


John Bell, Chairman 


LEGAL AID 


The demand for legal aid work durirg the last year or so insofar as it 
pertains to persons not in Military Service, has been very negligible, that being 
due to the general level of prosperity that prevails throughout the State of 
Florida. Due to this fact and due to the press of business that has been heaped 
upon the individual members of this committee, no meeting has been held, 
however, I have corresponded with members and have heard from several of 
them and they share the views expressed above. 


| 
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, It is, however, respectfully suggested that there is a possibility of a legal aid. 
committee tying in with the University of Miami Law School to use student 
lawyers to help assist in the preparation of legal matters, interviewing clients, 
and the like, and that such work as that could go as a credit on their degree, and 
would be somewhat similar to a period of internship that a young doctor un- 
dergoes before receiving his diploma. This policy is used by Northwestern 
University at Chicago in connection with the United Charities. Those mem- 
bers of this association located in Miami and who are interested in this are 
advised to communicate with the Legal Aid Society in Chicago. 


Then it has been suggested in smaller communities that rather than to 
have a standing committee on legal aid who would take care of all the legal 
matters might be brought to their attention, it is better to have a standing 
committee of interviewers and those interviewers are then to assign cases in 
alphabetical order to the members of the association, and in that manner 


no one member of the association becomes overly burdened with non-profitable 
matters. 


The most difficult problem lies in the smaller communities where there 
are a half dozen or so attorneys. In the past these men have been giving their 
time and attention to charitable matters but it has been unorganized and I am 
sure quite inefficient in spots. With reference to such communities, it would 
be well if the local association would tie their legal aid committee in with the 
County Nurse, Red Cross Representative, or amy other social welfare agent 
that might be operating or in existence in the county. In that manner that 
organization can act somewhat as an interviewer and also determine perhaps 
definitely whether or not it is a legal aid case, and then the matter could be 
referred to some member of the Bar probably in alphabetical order. That 
would keep it from being such a hit and miss system as now exists. 


It is felt too, that special emphasis should be placed upon legal aid work so as 
to be able to step in and fill an anticipated need after the war, for while it is 
felt that Florida will enjoy an era of prosperity, it is likewise felt that many 
persons of depressed financial standing will seek to re-establish themselves in 
Florida and will be in search of help. 


Before concluding this brief report it is nevertheless to be noted that 
many valuable hours of service have been cheerfully given by members of the 
Bar to those men in the Armed Servics, for there has been close co-operation 
between the Legal Assistance Officers of these various camps throughout the 
State and members of the local associations. It is too bad that it is not possible 
to take an inventory of the work that has been performed in cooperation with 
the Legal Assistance Officers. I am sure the amount would be staggering and 
would be most revealing and gratifying to the profession and public at large. 


It has been a pleasure to serve on this committee. 


Yours sincerely, 


T. T. Ouchterson, Chairman 
Roger H. West Robert S. Florence 
Willard Howatt Manley P. Caldwell 


LEGAL EDUCATION AND ADMISSION TO THE BAR . 
At the 37th annual meeting of the Florida State Bar Association, held 


at Miami Beach, Florida, on May 29th and 30th, 1944, a Mandate was issued 
by the Association, in regular session assembled, to the Committee on Legal 
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Education and Admission to the Bar to oppose any change in the present 
rule, pertaining to Admission ‘to the Bar of Florida; especially to oppose 
a proposed rule, which would provide that attorneys at law in good standing 
from other states, who have been in active practice of law for ten years or 
longer; but who had not had the full collegiate and law school preparation 
required for admission in this state, would be permitted to take the examina- 
tion for Admission to the Bar of Florida, provided the requirements for 
admission to the Bar in the state from which they came or in which they 
were admitted, covered a period of study and include fields of law sub- 
stantially equivalent to that now required in this state. 


In compliance with this Mandate, the Committee on Legal Education 
and Admission to the Bar proceeded to oppose the proposed amendment to 
Rule I, above referred to, relative to the admission of attorneys to practice 
law in the State of Florida. The Chairman of the Committee proceeded to 
Tallahassee, Florida and appeared before the Supreme Court on June 27, 
1944. To date, the Supreme Court has not passed the proposed rule. 


It was brought to the attention of the Supreme Court that the Board 
of Bar Examiners had formulated a resolution which was sent forward to 
the Supreme Court which resolution most ably set forth the reasons why the 
present rule should not be tampered with or changed in any respect. This 
resolution, as prepared by the Board of Bar Examiners, among other things, 
stated that the Supreme Court of Florida had entered its order on December 
9, 1941, prescribing the standards of preparation for admission to the Bar, 
which are now in full force and effect; that the Board of Bar Examiners 
had devoted careful thought and considered deliberation to the purposes and 
effect of the above-referred to order; and that it was the firm conviction of 
the Board that the present rule was fair, reasonable, and salutary in effect; 
and that this rule promoted the best interests of public, bench, and bar; and 
that the rule is in accord with approved standards prevailing in a majority 
of the states. The resolution further stated that the Board of Bar Examiners 
felt that there should be no retrogression or relaxation from the standards 
prescribed by the order of our Supreme Court, which, at this time, is in full 
force and effect; and that there should be no relaxation despite any exigen- 
cies of any occasion which may follow the conclusion of the current world 
war; that this resolutin was passed by the Board of Bar Examiners at a 
regular meeting of the Board, assembled in Jacksonville, Florida, on the 13th 
day of March, 1944. The Board of Bar Examiners further set forth in this 
resolution that the Board unqualifiedly approved and endorsed the Florida 
Supreme Court’s order of December 9, 1941; and the prevailing standards for 
Admission to the Florida Bar. The sentiments expressed by the Board of 
Bar Examiners in their resolution are heartily endorsed by this Committee. 


Under the present rule, an attorney coming from another state in the 
union, and desiring to practice law in Florida, must be able to show that 
he can meet all of the educational requirements, as provided by the present 
rule. If he can do this, then the applicant may take the regular examination, 
as provided for all candidates. This is a very salutary rule, fair and equitable; 
for it places all applicants on an equal basis as to preparation for the prac- 
tice of law. Our present rule is no different from that provided for physicians 
and surgeons, who desire to practice medicine in this state. Every applicant 
to take the medical examinations in the State of Florida, must show certain 
educational qualifications, and must take the examination in the basic sciences, 
as well as the regular medical examination. It does not matter how many 
years the applicant has practiced as a physician or surgeon in any other state. 
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The Committee on Legal Education and Admission to the Bar is in favor 
of attorneys coming from other states; but the Committee strongly feels, 
and is taking the firm position that these attorneys shall have the same 
educational qualifications as required for all applicants for admission to the 
Bar of Florida. The Committee states that there should be no discrimination 
among applicants, and that we will always _ the very best qualified ap- 
plicants for our Bar in Florida. 


In conclusion, the Committee respectfully reports that the rule for pro- 
viding admission to the Bar of Florida is intact and presents full protection 
to the public, the bench, and the Bar of Florida. 


Committee on Legal Education and 
Admission to the Bar 


By JAMES BOOTH, Chairman 


LEGAL INSTITUTES 


As Chairman of the Committee on Legal Institutes, I attempted to have 
a meeting of the same. Because of war-time conditions, it was impracticable 
for the members of said Committee to meet. The undersigned Chairman of 
the Committee, and L. S. Julian, a member thereof, were able to consult, but 
the other members of the committee were contacted by letter. 


It was the consensus of opinion of the members of the Committee that 
it would be bad policy to attempt to hold any legal institutes during the 
war, because of the extreme difficulty in creating interest in such institutes 
during the war. The intense interest of all of the lawyers in the progress 
of the war and other events in connection therewith, has caused a corres- 
ponding lack of interest in abstract legal discussions. Should a Legal Insti- 
tute have been held, in all probability it would have done more harm than 
good, in that it would not have been properly attended, and it would not 
have had the proper interest of the lawyers therein. 


The Committee feels that it owes an apology for not having taken any 
action on Legal Institutes, but, nevertheless, feels that such failure to take 
any action will in the long-run benefit Legal Institutes to be held in the 
future when the lawyers are in a position to pay the proper attention to the 
same. The undersigned sincerely hopes that when Peace has come, he shall 
again have the opportunity of serving in some manner in connection with 
Legal Institutes, inasmuch as he was closely associated in the work of the 
same when they were first started in the State of Florida. 


Respectfully submitted, 


J. M. Flowers, Chairman 


MEMORIALS 


Yeur Committee on Memorials reports, with regret, that since the last 
Convention of the Association, held in May, 1944, the following members of 
the Association have died: 


Marion Boyd Jennings, Jacksonville Judge Arthur Gomez, Key West 
Marshall F. Sanders, Miami Beach ’ Thomas Edward Fitzgerald, 
Frederick M. Harris, Bartow Daytona Beach 
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William H. Malone, Miami Edwin Wallace Davis, Orlando 
Judge Worth W. Trammell, Miami Sam R. Marks, Jr., Jacksonville 
Charles A. Bainum, St. Petersburg Edward C. Watson, St. Petersburg 
Harry W. Penny, Miami Charles P. Dickinson, Orlando 
Robert Alexander Baker, Jacksonville John H. Adams, Delray Beach 
John B. Sutton, Tampa Lt Col. Hartford H. Vereen, Miami 


Hubert Blakey, Bradenton 


These members of the Association have left a fine record of distinguished 
service at the Bar, upon the Bench, in the legislative field, in welfare and 
soial service, in civic affairs, and in the armed forces under the Flag of our 
Country. Each of them occupied a position of leadership, trust and esteem 
among their fellow citizens as well as in the legal profession. They have con- 
tributed generously of their time and effort to the advancement of the Florida 
State Bar Association and of the local Associations and of the legal profession 
and to good citizenship in general. 


The Florida State Bar Association, their communities, the State of Florida 
and the legal profession have sustained a grievous loss in the passing of these 
members, whose lives and achievements will ever be the subject of grateful 
remembrance. 


We extend to the family of each of these departed brother lawyers our 
deepest sympathy, along with this expression of high regard and of our own 
sense of loss in their passing. 


Respectfully submitted, 


M. L. Mershon, Chairman 
L. L. Fabisinski Martin Carabello 
T. O. Berryhill H. Plant Osborne 


PROFESSIONAL ETHICS AND GRIEVANCES 


Eight complaints have been referred to the Committee since its appoint- 
ment last June. Two of these complaints were not sufficient to charge any 
improper action and correspondence with the complaining parties failed to 
strengthen the complaints, and no further action was taken on them. 


Two of the complaints were referred to the Circuit Court Commissions 
for the Circuits involved and have apparently been investigated and ad- 
justed to the satisfaction of all parties. 


One complaint involving failure of an attorney to account for costs for- 
warded to him in a collection matter was settled by the attorney making 
restitution through the Committee. 


One complaint involved charges of double representation by the attorney, 
and lengthy correspondence with the attorneys and parties involved con- 
vinced the Committee that the charge was unfounded. 


- In another charge involving a similar claim, investigation has not been 
completed. 


A number of complaints have been received in yecent years against an 
attorney involving serious charges in connection with solicitation of divorce 
practice. These’ complaints have been referred to the Circuit Court Commis- 
sion for that Circuit with unsatisfactory results, as the Circuit Court Com- 
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mission, after nearly two years of investigation has failed to complete its 
hearings. Disbarment proceedings are always unpleasant; and require a 
Circuit Court Commission, or other disbaring authority, with energy and 
courage. Some of our Circuit Court Commissions lack either or both of these 
characteristics. Possibly we should consider the adoption of a “proctor” 
system such as is now in use by the Bar Association of Western New York, 
wherein a salaried proctor is appointed to make both the necessary investi- 
gations as to character at the time candidates seek admission to the Bar and 
such further investigations as may be necessary when complaints arise 
against members of the Bar. 


From the complaints received by this Committee and from what we are 
advised constitutes the type of complaints received by local Grievance Com- 
mittees, it seems that a large proportion of complaints against lawyers arise 
out of handling of collection items, and the failure of the attorneys involved 
to answer correspondence regarding such claims after they are received. 
Prompt attention to correspondence would eliminate many of these complaints 
and would relieve all parties of considerable embarrassment. 


Respectfully submitted, 


VICTOR O. WEHLE, 
Chairman, Committee on Professional 
Ethics and Grievances. 


PRACTICE OF LAW 


Because of transportation and other difficulties occasioned by the war 
our committee has not had an opportunity to consider the subject assigned 
to us. It is my opinion that the work of this committee could be of con- 
siderable value to the members of the Bar and it is hoped that it will be 
continued next year. 


Respectfully submitted, 


J. Velma Keen, Chairman 


REFRESHER COURSES 


The Committee meeting in Jacksonville on January 14th, at the time 
of the Mid-Year Conference of Bar Delegates, the Committee recommended 
the adoption of the following resolutions by the Bar Delegates: 


1. That the Bar Association extend to the Law Schools of the State 
its full cooperation in the refresher courses which will be given 


under the provisions of the Federal laws offering such benefits to 
returning lawyer veterans. 


2. That the Bar Association offer to the returning lawyer veterans who 
are unable to avail themselves of the refresher courses at the law 
schools, periodic concentrated refresher lecture courses to be given 


by members of the bar, bench and law school faculties, as soon as 
needed. 


3. That the Bar Association compile and make available in written form 
to the returning lawyer veterans as they are released from service, 


refresher material on the legal subjects deemed most helpful to the 
practitioner, 
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After discussion lead by the Chairman of the Committee, the Bar Delegates 
adopted the resolutions as recommended by the Committee. The Committee 
also determined that the lawyers throughout the State should be circularized 
for written suggestions as to what lawyers would take specific subjects and 
prepare material for refresher courses. 


R. A. RASCO, 
Chairman, Committee on Refresher Courses 


REVISION OF JUDICIARY ARTICLE 


Hon. Warren L. Jones, President 
Florida State Bar Association 


P. O. Box 4099 Jacksonville 1, Florida 
Dear Mr. President: 


Your Committee on Revision of the Judiciary Article of the Constitution 
of Florida begs leave to report that it is pursuing its studies of the problem of 
selection and tenture of judges. Our efforts are, in many respects, seriously 
hindered by the prosecution of the War, but we find that this subject is 
being given serious consideration all over the country. The Committee finds 


it very beneficial to exchange views and information with similar commit- 
tees in other States. 


The Committee has no recommendation to make at this time except that 


it be continued indefinitely so that it may submit a definite proposal to the 
next conference of Bar delegates. 


Respectfully submitted, 


L. S. Bonsteel, Chairman 


PUBLICATION 


Again, as last year, due to the difficulties of travel created by the war, 
it was not practical for the committee to meet during the past year. Matters 
requiring consideration of the members and action by the committee were 
communicated by the chairman to each member, and the expression of the 
members and the committee’s action were thereupon communicated to the 
editor of the Law Journal. 


The annual contract for printing the Journal was renewed with Rose 
Printing Company of Tallahassee, at an advance of $15.00 over last year’s 
price. This advance was made necessary by reason of increase in cost of 
paper and labor. 


The publication of the Journal has functioned smoothly and satisfactorily. 
The great problem of the committee continues to be the obtaining of articles 
on various subjects for publication in the Journal. The individual members 
of the committee have actively solicited and obtained articles, however, there 
are still many able members of the Bar Association who could help the 
committee a great deal by submitting articles. Their cooperation and as- 
sistance is earnestly solicited. ¢ 


Respectfully submitted, 


James Messer, Jr., Chairman 
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WAR WORK 


The Committee on War Work was organized almost three years ago under 
the able direction of Charles A. Mitchell, its first chairman. Similar com- 
mitttees exist in the respective states under a plan sponsored jointly by the 
War Department, Navy Department, and the American Bar Association. The 
service provided by this legal assistance plan is made available to service 
personnel and their dependents. 


The membership of the Florida State Bar Association Committee on War 
Work was unchanged during the first two years of Committee activity under 
the leadership of Mr. Mitchell. The splendid record of this Committee dur- 


ing that period is well known to all and needs no comment or repetition in 
this report. 


In August of 1944, Mr. Mitchell, with the tough job of organization long 
since concluded, and the Committee functioning smoothly and efficiently, 
asked to be relieved of the chairmanship. Thereupon, the President of the 
State Bar Association made only one change in the Committee, appointing 
as members: Charles A. Mitchell, Vero Beach; Robert S. Baynard, St. Peters- 
burg; John M. Coe, Pensacola; Hollis Rinehart, Jr., Miami; George W. Milam, 
Jacksonville; and C. H. Earnest, Chairman, West Palm Beach. 


The Committee has an attorney representing it in every county seat 
in the state where there is a practicing attorney, as well as other communities 
over the state. During the nearly three years of its activity, the Committee 
has undoubtedly contributed much to the war effort. This contribution was 
made possible through the assistance and cooperation of Florida attorneys 
all over the state who have unselfishly time and time again, without fanfare 
or publicity, contributed their time and services to the legal problems of the 
service personnel and their dependents. 


It is impossible to compute the exact number of matters handled by the 
Committee for service personnel, because many matters go direct to the Com- 
mittee members and representatives. However, an idea of the volume of work 
may be had by the number of communications received and sent out from 
the Chairman’s office. For instance, from August 21st, 1944, the date the 
present Chairman took office, to February Ist, 1945, five hundred five (505) 
letters were received and seven hundred two (702) letters were written and 
mailed by this office pertaining to Committee matters, in addition to mis- 
cellaneous telegrams. 


Of course, just the receiving and writing of letters does not tell the whole 
story. There is “leg-work,” legal research, legal advice and assistance, be- 
hind each letter, all contributed by some member or representative of this 
Committee. Many such services are rendered on a gratuitous basis unless 
the service man is willing and able to pay a moderate fee in keeping with his 
circumstances. However, all cases where the problem involved is purely 
personal] and in no wise affected by the military service, and in the cases of 
litigation and trial of any civil action in a civilian court, all such matters 


are referred and usually handled on a fee basis commensurate with the 
soldier’s ability to pay. 


Your Chairman is extremely proud and appreciative of the splendid 
services and cooperation rendered by the Committee members, the Committee 
representatives, and the whole Florida Bar. 


Respectfully submitted, 


O. H. Earnest, Chairman 
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WOMEN’S RIGHTS 


Your Committee on Women’s Rights submits the following report: 


1. The Married Woman’s Bill sponsored by this Committee in the 1943 Legis- 
lature, which became a law during the said session, was brought before the 
Florida Supreme Court in October 1943 for a test of its constitutionality. 
The chairman of this Committee appeared by brief as amicus curea in the 
case. The Married Woman’s Act was held constitutional. 


Your Committee is pleased to close the files upon this long-drawn vexatious 
matter and to write not only ‘finis’ but ‘satisfactory’ at the end. 


2. Your Committee reports that two bills for women will be presented to the 


1944 Legislature, and suggests it would be well for the Bar Association to 
sponsor one or both of them, i.e. 


1. A Jury Bill for Women. 
2. An Equal Pay for Equal Work Bill for Women. 


3. Your Committee further recommends that the Bar Association consider 
sending an endorsement of the Equal Rights Amendment, a Bill now before 
Congress to grant equality before the law to women throughout the United 
States, to the Florida Congressional Delegation in Washington. 


Respectfully submitted, 


Ethel Ernest Murrell, Chairman 
Dwight O. Rogers Mary Lou Baker 
Glenn Terrell D. H. Redfearn 


UNAUTHORIZED PRACTICE OF LAW 


Your Committee on Unauthorized Practice of Law begs to submit the 
following report of its activities for the current year: 


The only case of suggested unauthorized practice of law which was sub- 
mitted to the Committee during the year was received from the President on 
December 6, 1944, ‘and the Committee suggested that inasmuch as the subject 
of unauthorized practice of law might be considered by the Legislature, it was 


wise to await such action before taking any steps to further investigate the 
matter referred to the Committee. 


Your Committee has been active in connection with a proposed biil to be 
presented to the Legislature to define the practice of law and to provide penal- 
ties for the unauthorized practice of law. The proposed bill was submitted to 
the convention of Bar Delegates held in Jacksonville in December 1944, and 
at that time the Bar Delegates decided to consider the matter and report at 
the next meeting of the Bar Delegates on the proposition of whether or not 
th Florida State Bar Association would sponsor the bill before the Florida 
State Legislature to convene in April 1945. 


Your Committee Chairman has been actively in correspondence with the 
Chairman of the Committee on Unauthorized Practice of Law of the American 
Bar Association, and as such Chairman of the Committee on Unauthorized Prac- 
tice of Law of the Florida State Bar Association was appointed a member of 
the Associate and Advisory Committee of the Standing Committee on Unau- 
thorized Practice of Law of the American Bar Association. 
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It is the opinion of your Committee that the Florida State Bar Association 
-should sponsor some legislation along the line of the bill submitted to the Bar 
Delegates, it being the opinion of your Committee that the practice of law by 


persons unauthorized is not only a detriment to the licensed attorneys but is 
more detrimental to the general public. 


There being insufficient time allowed under your letter to submit this 


report for the signatures of the several members, the same is being signed 
only by the Chairman. 


Respectfully submitted, 


Geo. E. Turner, Chairman 
J. B. Hodges, Lake City T. Franklin West, Milton 
F. E. Starnes, Fort Myers Stanley Milledge, Miami 


FINAL DRAFTS PROPOSED GUARDIANSHIP ACT; ADJUDICATION AND 
RESTORATION STATUTE; AMENDMENTS TO THE PROBATE ACT 


The committee appointed to draft a new guardianship act, a new adjudica- 
tion and restoration statute, and proposed amendments to the probate act, 
after incredible labor submit herewith their final drafts of these three acts. 


It is the hope of the committee that all the judges and lawyers in the 
state of Florida will read these acts and, if they have any suggestions or 
criticisms, that they will submit them to the chairman of the committee at 
once so that the committee may consider them at its next meeting, which 
will be held immediately prior to the annual meeting of the Florida State 


Bar Association. After this meeting the act will be put in final form for 
presentation to the legislature. 


The committee expresses appreciation to the Hon. Tom Watson, Attorney 
General, and to his efficient Statutory Revision Department for their many 
helpful suggestions in the preparation of these proposed acts. 


D. H. REDFERN, Chairman, James A. Dixon, Miami, Florida 

236-9 Shoreland Building, J. Ollie Edmunds, County Judge, 

Miami 32, Florida. Jacksonville, Florida 

W. F. Blanton, County Judge, Miami, Rex Farrior, State Attorney, Tampa, 
Florida Florida 


George W. Burke, Bay Pines, Florida Jack F. White, County J udge, Clear- 
Catherine H. Carter, DeLand, Flor- water, Florida 


ida Wm. H. Rogers, Jacksonville, Flor- 
G. C. Conner, Miami, Florida ida 


A BILL TO BE ENTITLED 


AN ACT Revising and Amending Chapters 744, 745 and 746, Florida Statutes, 
1941, Relating to Guardians and Wards; and Repealing Sections 689.16 
and 693.06 to 693.12, Inclusive, Florida Statutes, 1941, and All Other 
Laws and Parts of Laws in Conflict Herewith. 


Be it Enacted by the Legislature of the State of Florida: 


Section 1. That Chapter 744, of the Florida Statutes, 1941, is hereby 
amended to read as follows: 


: 
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744.01 Short Title—This chapter, together with Chapters 745 and 746 
next following, is known and may be cited as the Florida Guardianship Law. 


744.02 Application—This Florida Guardianship Law shall take effect 
on January 1, 1946, at 12:01 o’clock in the morning, and thereafter shall 
govern all matters pertaining to guardians and wards and the property of 
such wards, whether the guardianship exists at the time this law takes 
effect or arises thereafter; provided, however, that all guardianships and 
curatorships pending in the circuit courts at the time this law takes effect 
shall be completed in such courts according to the laws heretofore existing. 


744.03 Definitions —When used in this law, unless the context requires 
otherwise: 


(1) A “guardian” is one to whom the law has entrusted the custody and 
control of the person or of the property, or of both, of an incompetent. 
“Guardian” may mean curator, conservator, or committee where the context 
indicates a general, and not a particular, use of the term. 


(2) A “guardian ad litem” is one appointed by a court, in which par- 
ticular litigation is pending, to represent a ward in that particular litigation. 


(3) A “foreign guardian” is one appointed in another state or country. 


(4) <A “testamentary guardian” is one appointed for the person of a 
minor child by the will of its parent. 


(5) An “incompetent” is any person who because of minority, senility, 
lunacy, insanity, imbecility, idiocy, drunkenness, excessive use of drugs, or 
other physical or mental incapacity, is incapable of either managing his 
property, or caring for himself or both. 


(6) An “infant” or a “minor” is a person under twenty-one years of age 
whose disabilities have not been removed by marriage or otherwise according 
to law. 


(7) “Probate court” means county judge’s court. 


(8) “Property” means realty, personalty, choses in action, or and interest 


in the same, legal or equitable, and also claims or rights of action arising in 
tort. 


(9) A “ward” is an incompetent for whom a guardian has been appointed. 


744.04 Liberal construction—This law shall be liberally construed 
to the end that controversies and the rights of the parties may be speedily 
and finally determined; and the rule that statutes in derogation of the common 
law shall be strictly construed does not apply. 


744.05 Guardians of Incompetent World War Veterans.—The provisions 
of this law shall extend to incompetent World War veterans, specifically pro- 
vided for in Chapter 293 and 294, Florida Statutes, or any amendment or re- 
vision thereof. The provisions of this law shall be cumulative to the pro- 
visions of said chapters. However, any conflict arising between provisions in 
said chapters 293 and 294 or any amendment or revision thereof and this law 
shall be resolved by giving effect to the law as stated in said chapters. 


744.06 Jurisdiction.— 


(1) COUNTY JUDGE.—(a) The county judge shall have jurisdiction 
over all matters pertaining to guardians and wards and to the management 
and the administration of the property of wards, regardless of the origin 
or cause of the incompetency of the ward. 
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(b) The county judge may appoint a guardian of the person or of the 
property, cr of both, of an incompetent. The county judge may hear and 
determine complaints of wards against their guardians, require of guardians 
security, or additional security when necessary,displace them, and make such 
orders as to the said county judge may seem equitable and right relating to 
the estates of wards. The county judge may require of guardians, from 
time to time, inventories of their wards’ estates, and accounts of receipts 
and disbursements, and shall make such orders as to him shall seem just. 


He may enforce his orders in a summary way by attachment for contempt 
and by imprisonment. 


(c) All orders of the county judge in guardianship matters shall be in 
writing and shall be filed and recorded in the office of the county judge. 


(d) In a conflict as to jurisdiction between county judges’ courts, the 
first to obtain lawful jurisdiction shall retain it. 


(2) CIRCUIT COURT.—In guardianship proceedings the circuit courts 
shall have no jurisdiction except the appellate and the supervisory jurisdic- 
tion authorized by Article V, Section 11, of the Constitution of Florida. 


(3) COURT OF EQUITY.—No court of equity shall be deprived of its 
inherent jurisdiction to appoint or to remove guardians or to administer the 


estates of wards in cases in which equitable intervention is necessary for 
complete and adequate relief. 


744.07 Court always open.—The court of the county judge, for the exercise 


of its jurisdiction in all guardianship matters, shall be open at all times for 
the transaction of business. 


744.08 Disqualification of county judge.—The county judge shall be dis- 


qualified in all instances in which judges generally are so disqualified in 
Florida. 


744.09 Substitution of circuit judge—aA circuit judge may be substituted 
for the county judge in guardianship proceedings in the same manner as pro- 


vided for the substitution of circuit judges in probate proceedings by Section 
732.05, Florida Statutes, 1941. 


744.10 Change of domicile of ward.—The domicile of a resident ward 
is the county in which the guardian of the person was lawfully appointed. 
The county judge may, upon good cause shown by petition of the guardian of 


the person, and proof of the allegations therein contained, authorize a change 
of the domicile of the ward. 


744.11 Venue.—The venue in proceedings for the appointment of any 
guardian shall be as follows: 


(1) If the incompetent is a resident of this state, the venue shall be in 
the county where the incompetent resides. 


(2) If the incompetent is not a resident of this state, then the venue shall 
be in any county in Florida in which property of the incompetent is located. 


(3) If the incompetent is not a resident of this state and owns no prop- 
erty located or situated in this state, then the venue shall be in the county 
where any debtor of the incompetent resides. 


744.12 Guardian ad litem.—Whenever an incompetent is made a party 
to any litigation pending in any court in this state and has no guardian, or 
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when his interest is adverse to that of his guardian, such court shall appoint, 
with or without notice, a guardian ad litem for such incompetent. A guardian 
ad litem shall be responsible to such incompetent for his conduct in connec- 
tion with such litigation in the same manner as if he were a regularly quali- 
fied guardian. A guardian ad litem shall make and file an oath to discharge his 
duties faithfully; however, this oath shall not be jurisdictional. The guardian 
ad litem may appear and plead without service of process upon him, and 
he shall appear and plead without service of process upon him if directed to 
do so by the court appointing him. 


744.13 Natural guardians.—(1) The mother and father jointly are natural 
guardians of their own children and of their adopted children during infancy. 
If one parent dies, the natural guardianship shall pass to the surviving 
parent, and such right shall continue even though the surviving parent re- 
marries. In the event of a divorce between the parents, the natural guardian- 
ship shall belong to the parent to whom the custody of the children was 
awarded. If the parents are given joint custody, then both shall continue as 
natural guardians. In the event a divorce is granted, and neither the father 
nor the mother is given custody of the children, then neither can act as 
natural guardian of the children. The mother of an illegitimate child is 
the natural guardian of such child. 


(2) Either the mother or the father may, without appointment, author- 
ity, or bond, collect, receive, manage, and dispose of any personal property 
inherited by or otherwise accruing to the benefit of, the child during infancy, 
‘when the amount involved in any instance does not exceed five hundred dol- 
lars; provided, however, that in case of a personal injury or other tort claim 
the power and authority of a natural guardian may be exercised only when 
the amount of any settlement or compromise of such claim does not exceed 
the sum of one hundred dollars. 


(3) All receipts, bills of sale, releases, or other instruments executed 
by a natural guardian under the powers provided for in paragraph (2) of 
this section shall be binding upon the ward. 


744.14 Testamentary guardian.—A surviving father or a surviving mother 
may by will name a guardian for the person of his or her minor child to serve 
during such child’s minority or any part thereof. Such guardian shall be 
subject to the provisions of law in the same manner as other guardians. 


744.15 Foreign guardians.— 


(1) Foreign guardians who produce orders appointing them guardians, 
curators, conservators, or committees, duly obtained in any state, territory, 
or country and certified or exemplified according to law, shall be authorized 
to maintain actions in the several courts in this state under the same rules 
and regulations as other plaintiffs. 


(2) Guardians appointed in any state, territory, or country may be 
‘sued in this state with reference to property, real or personal, in this state, 
and may defend any. suit, action, or proceeding in any court of this state. 


(3) Debtors who have received no written demand for payment from a 
guardian appointed in this state within three months after the appointment 
of a guardian, curator, conservator, or committee in any state, territory, or 
country other than this state, and whose property in Florida is subject to a 
mortgage or other lien securing such debt held by such foreign guardian, 
curator, conservator, or committee, may make payment to the foreign guardian, 
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curator, conservator, or committee after the expiration of three months from 
the date of his appointment. A proper satisfaction of such mortgage or lien 
executed and acknowledged by the foreign guardian, curator, conservator, or 
committee after said three months has expired, in the manner and form en- 
titling the same to record in this state, with a duly certified or exemplified 
copy of the letters or other evidence of authority of such foreign guardian, 
curator, conservator, or committee attached thereto, may be recorded in the 
public records of this state in like manner as other satisfactions; and when 
so recorded shall constitute an effective discharge of any such mortgage or 
lien, irrespective of whether the debtor making payment had received such 
written demand before paying the same. 


(4) All persons indebted to a ward or having possession of personal prop- 
erty, either tangible or intangible, belonging to a ward, who have received no 
written demand for payment of such indebtedness or the delivery of such prop- 
erty from a guardian appointed in this state, are authorized to make payment 
of such indebtedness or to deliver such personal property to the foreign guardian, 
curator, conservator, or committee after the expiration of three months from 
the date of his appointment. 


744.16 Foreign guardian may manage the property of nonresident ward.— 


(1) A guardian of the property of a nonresident ward, duly appointed 
by a court of another state, territory, or country, who desires to manage any 
part or all of the real and personal property located in Florida of such non- 
resident ward, shall file a petition in the office of the county judge of the 
county wherein such property is located, setting forth his appointment, de- 
scribing the property involved, stating the estimated value thereof, showing, 
to the best of his knowledge and belief, the indebtedness, if any, existing 
against the ward in this state, and setting forth his desires with reference to 
such property. 


(2) Such guardian shall also designate a resident agent as required by 
Section 744.46. 


(3) Such guardian shall file with such petition certified or exemplified 
copies of his letters of guardianship and of his bond or other security. Evi- 
dence satisfactory to said county judge shall be produced showing that the 
foreign bond or other security is sufficient to guarantee the faithful manage- 
ment of the ward’s property in this state. The county judge, in his discretion, 
may require a new guardian’s bond in this state in such amount as he deems 
necessary, to be executed in accordance with the laws of this state and to 
be conditioned for the proper management and application of the property of 
the ward coming into the custody of said guardian in this state. The county 
judge may make such order or orders with reference to said petition as he 
deems appropriate. 


(4) This section shall apply to and be operative in all cases in which the 
guardian of a nonresident ward is appointed by a court, or is made such 
guardian by virtue of the laws of another state, territory, or country. In cases 
in which, by virtue of the laws of such state, territory, or country, a person 
becomes the guardian of an estate of an incompetent domiciled therein, without 
an appointment by a court, or is not required to give bond or other security 
as such guardian, then the production of copies of letters of guardianship and 
bond or other security, and the evidence referred to in this section, shall not 
be required; provided that satisfactory proof to the county judge is produced 
that such guardianship exists under the laws of such state, territory, or country; 
and provided further that bond may be required by the county judge in such 
amount as he.may deem necessary. 
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744.17 Sale, mortgage, or lease by foreign guardian of nonresident ward. 
—A foreign guardian of a nonresident ward may sell, mortgage, or lease real 
or personal property of his ward in this state in the same manner as provided 
in this law for the sale, lease, or mortgage of real or personal property by a 
resident guardian; provided, however, that such foreign guardian must desig- 
nate a resident agent as required by Section 744.46, and provided further that 
the county judge having jurisdiction may require of such foreign guardian 
bond for the proper application of the funds arising from such sale, lease, or 
mortgage, as in his discretion he may deem necessary to protect the interests 
of the ward and to protect the Florida creditors of the ward. Any deed, lease, 
or mortgage executed by a foreign guardian of a nonresident ward under the 
provisions of this law, when authorized or confirmed by the county judge, shall 
be effective to convey, lease, or mortgage the right, title, and interest of the 
ward in the property involved. 


744.18 Resident guardian of the property of nonresident incompetent.— 
The county judge of a county in which property, real or personal, of a non- 
resident incompetent is located, which requires the care of a guardian may 
appoint a resident of Florida as guardian of the incompetent’s property upon 
the petition of a relative, next friend, or creditor of such incompetent, regard- 
less of whether he has a foreign guardian or not. The foreign guardian, if 
there is one, may also petition for the appointment of such resident guardian. 


744.19 Petition for appointment of resident guardian for the property of 
nonresident incompetent.— 


(1) The petition for the appointment of a resident guardian for the 
property of a nonresident incompetent shall be in writing, and shall be pre- 
pared in accordance with the requirements of Section 744.30. 


(2) If it is alleged that the incompetency is due to mental or physical 
incapacity, the petition shall be accompanied by a duly certified or exemplified 
copy of the adjudication of unsoundness of mind or of physical incapacity from 
the qualified authorities in the state, territory, or country where such incom- 
petent is domiciled, and shall state whether said incompetent is in the custody 
of any person or institution, and, if so, shall give the name and post-office 
address of the custodian. Said adjudication shall constitute prima facie proof 
of such incompetency. 


(3) If the question as to the mental or physical incapacity of a nonresi- 
dent is presented while he is temporarily residing in Florida, and if he is not 
under an adjudication of incompetency made in some other state, territory, or 
country, the procedure of the appointment of a resident guardian of his prop- 
erty shall be the same as though he were a citizen of Florida. 


(4) The county judge may, if he deems it advisable, require the petitioner 
to execute and file a bond with good and sufficient sureties in a penal sum 
to be fixed by the judge and conditioned to pay the costs of such proceedings. 


744.20 Guardian ad litem for property of nonresident incompetent.— 
After the filing of the application for appointment of a resident guardian of 
the property of a nonresident incompetent, the county judge shall make an 
order in writing appointing an attorney at law as guardian ad litem to defend 
the interest of the person alleged to be incompetent, who shall take oath and 
traverse the allegations of the appiication and defend the interests of the per- 
son alleged to be incompetent. 


744.21 Notice of hearing on.petition for appointment of resident guardian 
of the property of nonresident incompetent.—When the ground for the ap- 


: i 
M 
: 
4 
4 
H 
4 


FLORIDA LAW JOURNAL 81 


pointment of such guardian is minority or is incompetency previously adjudi- 
cated in another state, territory, or country, the county judge shall fix the day 
for the hearing and shall cause notice thereof to be served personally or by 
registered mail on such incompetent and his legal custodian, if any, and also 
upon one or more members of his family or relatives, if any are known to the 
county judge to be within his jurisdiction, at least ten days before the hearing. 


744.22 Hearing on petition for appointment of resident guardian of the 
property of nonresident incompetent.—Upon the day set for the hearing on 
the petition for appointment of a resident guardian of the property of a non- 
resident incompetent, or on the date until which the hearing is adjourned for 
cause, the county judge, after hearing the evidence, shall issue an order grant- 
ing or denying the relief sought in the petition. 


744.23 Costs on appointment of resident guardian of the property of 
nonresident incompetent.— 


(1) The county judge shall fix the compensation of the guardian ad 
litem and shall tax such compensation as costs in the case. 


(2) If the petition is granted, the judgment for costs shall be against 
the guardian of the property of the nonresident incompetent, to be satisfied 
out of said property. If the petition is denied, the costs shall be against the 
applicant, or against the applicant and the obligators on the bond for costs, 
when such bond has been required. 


744.24 Testimony at hearing on appointment of resident guardian of the 
property of nonresident incompetent.—Testimony to be used at the hearing 
on the petition for the appointment of a resident guardian of the property of a 
nonresident incompetent may be taken and filed, as provided in this law for 
the taking of testimony in other guardianship proceedings. 


744.25 Preference in appointment as resident guardian of the property 
of nonresident incompetent.—In the appointment of such guardian the county 
judge shall be governed by the provisions of Section 744.35. 


744.26 Bond, oath, duties, and powers of resident guardian of the property 
of nonresident ward.—When a resident guardian of the property of a non- 
resident ward has been appointed, his duties as to oath and bond, and his 
other duties, powers and liabilities as to the custody, control, management, and 
disposition of his ward’s property, and as to his removal, accounting, and dis- 
charge shall be governed by the laws of this state pertaining to resident guard- 
ians of property of resident wards. 


744.27 Who may be appointed guardian of a resident incompetent.— 


(1) RESIDENT.—(a) Any resident of Florida who is sui juris is quali- 
fied to act as guardian of the person or of the property, or of both, of an in- 
competent; provided, however, that no person who has been convicted of a 
felony, or who, from sickness, intemperance, or want of understanding, is in- 
competent to discharge the duties of guardian, shall be appointed to act as 
guardian. A married woman may act as guardian in Florida without the con- 
sent of her husband. The guardian of the person and the guardian of the 
property may be the same person, or they may be different persons. 


(b) No county judge shall act as guardian after this law becomes effec- 
tive except in cases in which he has qualified prior to his election as county 
judge and in cases in which he is related to his ward by blood, marriage, or 
adoption. When any county judge is a guardian, he shall make his settlement 
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as such guardian with a judge of the circuit court of the county where he re- 
sides in the same manner as other guardians are required by this law to make 
their settlements with the county judge. 


(2) NONRESIDENT.—Any nonresident who is sui juris may be ap- 
pointed guardian of the person but not of the property of a resident incompetent, 
provided such nonresident complies with the laws of Florida relating to guardian- 
ship of incompetents. 


(3) TRUST COMPANY OR NATIONAL BANK.—A trust company in- 
corporated under the laws of Florida or a national banking association au- 
thorized and qualified to exercise fiduciary powers in Florida may act as 
guardian of the property of any incompetent. 


744.28 Pleadings.—The pleadings before the county judge in guardian- 
ship matters shall be in writing and shall be signed by the pleader or his at- 
torney. All technical forms of pleading are:abolished in guardianship matters. 
No defect of form shall impair substantial rights; and no defect in the state- 
ment of jurisdictional facts actually existing shall render void any proceedings. 
The pleadings and procedure with reference thereto shall be as nearly as pos- 
sible the same as the pleadings and procedure under the Probate Law, as speci- 
fied in Section 732.08, Florida Statutes. 


744.29 Notice and service.— 


(1) Whenever a notice or citation is required to be published in a news- 
paper by any of the provisions of this law, unless otherwise specified by law, 
publication shall be once a week for four weeks in a newspaper authorized to 
publish legal notices in the county of the guardianship, four publications being 
sufficient. If no newspaper is published in the county of the guardianship, then 
such notice may be published as aforesaid in a newspaper authorized to publish 
legal notices in any adjoining county. In lieu of publication in a newspaper 
in an adjoining county, such notice or citation may be by posting at not fewer 
than three public places in the county of the guardianship, one of which shall 
be at the courthouse, such other places to be prescribed by the county judge. 


(2) Proof of publication or of posting shall be by affidavit, and such 
proof shall be filed in the office of the county judge. 


(3) Whenever notice or citation is required by any of the provisions of 
this law and the manner and duration of such notice or citation is not specified, 
such notice or citation may be in such manner and for such length of time before 
the hearing as the county judge in his discretion may deem proper. 


(4) Service may be made within the State of Florida in the manner pre- 
scribed by law for the service of any summons by any official of this state, 
or service may be made by any person by delivery of a true copy of a notice 
or citation to the person to be served. The return of service when made by a 
person other than an officer shall be by affidavit. Service of notice or citation 
may be made outside the State of Florida by any official authorized to make 
service in the state, territory, or country where the person to be served resides, 
or can be found, or such service may be made by any person; provided that, if 
service is made by a person other than an officer, the return shall be made 
by affidavit. Whenever it is necessary to make service upon an incompetent, 
the notice or citation shall be served upon such incompetent and also on the 
person in whose care and custody such incompetent may be. 


(5) The return of service in every case shall state the date when the 
notice or citation was received by the person making the return, the date it 
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was served, the place of service, the name of the person served, and the manner 
of service. Returns shall be amendable so as to speak the truth, and, when 
amended, shall be effective as of the date of the original return. 


(6) Service of notice or citation may be waived in writing by any in- 
terested person who is sui juris. 


(7) If any person upon whom notice or citation is served fails to respond 
within the time prescribed in the notice or citation or within such time as 
the county judge, under exceptional circumstances, may allow, then the matter 
shall proceed ex parte as to such person, and judgment may be entered in ac- 
cordance with the right and justice of the case. 


744.30 Petition for appointment of guardian for a minor.—Every petition 
for the appointment of a guardian for a minor shall be sworn to by the pe- 
titioner, his agent, or his attorney, and shall be filed in the probate court hav- 
ing jurisdiction. The petition shall contain statements, to the best of the pe- 
titioner’s knowledge and belief, showing the name, age, residence, and post- 
office address of such minor, the approximate value and description of his prop- 
erty, the residence and postoffice address of the petitioner, the names and ad- 
dresses of the persons most closely related to the minor, or averments showing 
that reasonable search has been made and that such information cannot be 


ascertained without delay which would adversely affect the minor named in the 
petition, or his property. 


744.31 Petition for appointment of guardian for a person mentally or 
physically incompetent.—The appointment of a guardian for a person men- 
tally or physically incompetent shall be in accordance with Sections 394.20 to 
394.22, inclusive, of the Florida statutes relating to the adjudication of such in- 


competency. Such guardian shall be subject to the general guardianship laws 
of this state. 


744.32 Subpoenas and depositions.—The county judge, upon application 
of any party, shall issue subpoenas and subpoenas duces tecum for the appear- 
ance of witnesses and the production of documents at any hearing. Depositions 
of witnesses in guardianship proceedings shall be taken as nearly as possible 


in the same manner as depositions are authorized to be taken under the Probate 
Law of Florida. 


744.33 Notice of hearing on petition for appointment of guardian for a 
minor.— 


(1) If the petitioner is not the parent and if a parent of the minor is 
living, the county judge shall order such notice of the day fixed for the hearing 
as he shall deem proper to be given to the parents of such minor. When a parent 
applies for appointment as guardian of his minor child, no notice is necessary 
if the other parent is living and consents to such appointment. 


(2) On all petitions it shall be within the discretion of the county judge 


to require notice where notice is not otherwise required, or to require notice in 
addition to that prescribed. 


-744.34 Hearing—testimony—appointment. 


(1) Upon the day fixed for the hearing on such petition, the county judge 
shall hear the testimony on the question of the minority of the person who is the 
subject of the hearing. He may also hear testimony as to who is entitled to 
preference in the appointment as guardian. Any person interested may intervene 
in such proceedings with leave of the county judge. If the county judge, on 
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such hearing, is satisfied that the person who is the subject of the hearing is 


a minor, he shall appoint a guardian of the person and of the property, if any, 
of such minor, or of both. 


(2) The testimony adduced at the hearing may be transcribed and filed 
at the request of any of the parties or upon the direction of the county judge. 


744.35 Order of appointment—preference.—In the appointment of a guar- 
dian the county judge shall give due consideration to the appointment of one of 
the next of kin of said incompetent who is a fit and proper person and quali- 
fied to act, and likewise to any person designated as guardian in any will in 
which the incompetent is a beneficiary. The county judge may, in his discre- 
tion, appoint any person who is qualified to act as guardian, whether related 
to the ward or not. 


744.36 Oath of guardian.—Every guardian, before exercising his authori- 
ity as guardian, shall take oath that he will faithfully perform his duties as 
guardian and that he will render true accounts whenever required according 
to law, which oath may be administered by any officer authorized to administer 
oaths under the laws of this state and shall be filed in the office of the county 
judge. This oath is not jurisdictional. 


744.37 Oaths and affidavits——Oaths, affirmations, verifications, and 
affidavits required by law in guardianship proceedings may be made, either 


within or without the state, before any officer authorized by the laws of this 
state to administer oaths. 


744.38 Bond of guardian.— 


(1) Every person appointed a guardian of the property of a ward in 
Florida, before entering on his duties as guardian, shall be required by the 
county judge to execute and file in his office a bond with two or more suffi- 
cient sureties to be approved by the county judge, or an authorized surety 
company as surety. Such bond shall be payable to the governor of the state 
and his successors in office, conditioned to perform faithfully all duties as such 
guardian according to law. In form the bond must be joint and several. 


(2) All bonds required in guardianship proceedings, whether original 
bonds or additional bonds, shall be filed in the office of the county judge having 
jurisdiction and shall be recorded by him. 


(3) The requirements of this section shall not be applicable to banks 
and trust companies authorized by law to act as guardians. 


(4) Signatures of principals and sureties other than surety companies on 
a guardian’s bond shall be witnessed by two competent witnesses, but the failure 
to have such a signature witnessed shall not affect the validity of the bond. 


(5) When the sureties on a bond are persons (and not a surety company), 
the guardian shall be required to file with his annual returns proof satis- 
factory to the county judge that the sureties are alive and solvent. 


(6) The penal sum of a guardian’s bond shall be fixed by the county 
judge in his discretion, and it must be in an amount not less than the full 
amount of the cash on hand and on deposit belonging to the ward, plus the value 


of the notes and bonds owned by the ward, the title to which is transferable by 
delivery. 


744.39 Bond of surety company.—Any surety company authorized to do 
business in this state may become surety upon the bond of a guardian; and, in 
such case, there need be only one surety on such bond. 
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744.40 Letters of guardianship.—While letters of guardianship are not 
necessary to the validity of an order appointing the guardian, the county judge 
May issue such letters to the guardian of the person or of the property or of 
both, and he must issue the same whenever a request is made by the guardian 
for such letters, and the cost of the issuance of such letters of guardianship 
Shall be paid by the estate of the ward. 


744.41—Insufficiency of bond.—If any person files with the county judge 
having jurisdiction a petition alleging that the sureties on any bond given by 
a guardian are insolvent or insufficient or that the bond is insufficient in 
amount and substantiates the same with evidence satisfactory to the county 
judge, after notice to the guardian and his sureties and hearing on the peti- 
tion, said judge may enter an order requiring additional sureties or an additional 
bond, as the circumstances require. If the county judge has such knowledge, 
though no petition has been filed, he may, after notice, enter such order sua 
sponte as the circumstances require. 


744.42 Validity of bond.——No bond executed by any guardian shall be 
invalid because of informality in it or because of informality or illegality in the 
appointment of such guardian. Such bond. shall have the same force and effect 


as if the bond had been executed in proper form and the appointment had been 
legally made. 


744.43 Liability of surety—No surety for any guardian shall be charged 
beyond the assets of the ward’s property because of any omission or mistake 
in pleading or because of the false pleading of such guardian. 


744.44 Suit upon bond.—A bond given by any guardian, upon the breach 
thereof, may be from time to time put in suit and prosecuted by or on behalf 
of the person damaged by such breach, until the whole penalty of such bond has 
been recovered. The county judge shall deliver to any person, on request and 
payment of his legal fees for the same, a true copy of any bond given by any 


guardian, and such copy duly certified, with the seal of the court affixed, shall 
be prima facie proof of the bond. 


744.45 Release of surety.—The surety or sureties, or the personal repre- 
sentative of any surety or sureties, on the bond of any guardian shall be re- 
leased by the same procedure and on the same conditions as provided in Section 
732.68 of Florida Statutes for the release of a surety in probate matters. 


744.46 Resident agent.— 


(1) Every foreign guardian who seeks to sell, lease, manage, control, or 
mortgage any of his ward’s property, real or personal, in the State of Florida, 
shall have his residence and post-office address recorded in the office of the 
county judge and designate in writing, which shall likewise be filed, some resi- 
dent of the county where the guardianship property is located as his agent 


or attorney for the service of process, whose name, residence, and post-office 
address shall likewise be recorded. 


(2) <A resident guardian removing his residence from the State of Florida 
snall also comply with the foregoing requirements. 


(3) The aforesaid designation, in whatever form it may be, shall be 
taken to constitute the consent of the person so designating that service of 
any process upon the designated agent or attorney shall be sufficient to bind 
the person so designating in any suit or action against such person either in 
his representative capacity or personally; provided only that such personal 


action must have accrued in the conduct or administration of the guardianship 
estate. 
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744.47 Costs.—In all guardianship proceedings costs may be awarded in 
the sound judicial discretion of the county judge, and shall ordinarily abide 
the result of each particular proceeding unless, under the special circumstances 
of a particular case, it would be unjust that the losing party pay the costs. 
When the costs are to be paid out of the estate of the ward, the county judge 


may, in his discretion, direct from what portion of the estate such costs shall 
be paid. 


744.48 Duties of guardian of the person.—It is the duty of the guardian 
of the person to take care of the person of the ward, to treat him humanely, 
and, if he is a minor, to see that he is properly educated and that he has the 
opportunity to learn a trade, occupation, or profession. 


744.49 Powers of guardian of the person.—The guardian of the person 
shall be entitled to the custody of the ward. Such guardian shall not have 
power to bind the ward or his property or to represent him in any legal pro- 
ceedings pertaining to his property. 


744.50 Payments to guardian of the person.—If the guardian of the per- 
son of the ward is other than the guardian of the property, either guardian may 
apply by petition to the county judge, upon such notice to the other as the 
county judge may direct, for an order directing the guardian of the property 
to pay to the guardian of the person an amount weekly, monthly, quarterly, 
semiannually, annually, or as the county judge may direct, to be expended in 
the support, care, maintenance, and education of the ward, which amount may 
be increased or decreased from time to time in the discretion of the county 
judge. The decision upon such petition shall be in the discretion of the county 
judge. If such order is made, the receipt of the guardian of the person for 
payments made in pursuance thereof shall be a sufficient acquittance to the 
guardian of the property, and he shall not be bound to see to the application 
thereof. ‘ 


744.51 Duties of guardian of the property.—It is the duty of the guardian 
of the property of the ward to protect and preserve it, to invest it prudently, 
to apply it as provided in Section 744.64, to account for it faithfully, to per- 
form all other duties required of him by law, and, at the termination of the 
guardianship, to deliver the assets of the ward to the person or persons law- 
fully entitled thereto. 


744.52 Guardian to take possession of all property.—The guardian of 
the property shall take possession of all of the ward’s property, real and personal, 
and of the rents, income, issues, and profits therefrom,. whether accruing be- 
fore or after his appointment, and of the proceeds arising from the sale, lease, 
or mortgage of the same or any part thereof. All such property and the rents, 
income, issues, andprof its therefrom shall be assets in the hands of the guardian 
for the payment of debts, taxes, claims, charges and expenses of the guardianship, 
-and for the care, support, maintenance, and education of the ward or his de- 
pendents, as may be authorized or approved by the county judge. 


744.53 Duty to file inventory.—Within sity days after his appointment 
the guardian of the property shall file with the county judge a complete veri- 
fied inventory of the real and personal estate which has come to his knowledge 
and of any cause of action on which his ward has a right to sue or on which 
he has the right to sue in behalf of his ward. Said inventory shall be recorded 
in the office of the county judge having jurisdiction. 


744.54 Appointment and qualification of appraisers.—Whenever the 
county judge deems it necessary, he may appoint two persons of discretion not 
related to the ward or to the guardian and not interested in the property 
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authorizing them to appraise the property of the ward that may come to their 
knowledge. The form of the warrant of appraisal shall be substantially that 
prescribed for the appointment of appraisers of the estates of decedents. On 
the death or on the neglect or refusal to act of an appraiser, another may be 
appointed by the county judge to act in his place. Before making the appraisal, 
the appraisers shall make and subscribe an oath or affirmation before any 
person authorized to administer oaths, substantially in the following form: 


“We solemnly swear or affirm that without partiality we will truly 
appraise the estate of the ward (giving his name) so far as it may 
come to our knowledge, and that in all respects we will perform our 
duties as appraisers to the best of our ability.” 


744.55 Form and return of appraisal—The appraisers shall list every 
article or parcel of property owned by the ward with its value in dollars and 
cents. When the appraisal is completed, but in any event within sixty days 
from the date of the warrant, unless the time is extended by the county judge, 


the appraisers shall certify it under their hands and seals and shall deliver 
it to the county judge. 


744.56 Compensation of appraisers.—Each appraiser shall be entitled to 
receive for his services reasonable compensation to be fixed by the county 
judge after such notice to the guardian of the property as the county judge 


may require. Such compensation shall be paid by the guardian of the property 
from the estate of the ward. 


744.57 When appraisal unnecessary.—If the whole estate of the ward 


consists of money or other property of fixed value, no appraisal thereof shall 
be necessary. 


744.58 Inventory or appraisal as evidence—An inventory or appraisal 
may be used as evidence in any suit, by or against the guardian of the property, 
but it shall not be conclusive, for or against him, as to the real value of the 
estate, or that it was sold bona fide for more or less than the appraised amount. 


744.59 Subsequently discovered or acquired property.—If the guardian 
learns of any property which is not included in the previous inventories or 
appraisals, such property shall be inventoried in like manner within sixty 
days after the discovery or acquisition thereof. Upon any subsequent ap- 
praisals the same or different persons may be appointed as appraisers. 


744.60 Compromise and settlement.—Whenever it is proposed to compro- 
mise or settle any claim by or against the guardian or the ward, whether 
arising as a result of personal injury or otherwise, and whether arising before 
or after appointment of a guardian, the county judge, on sworn petition by 
the guardian setting forth the facts and circumstances of such claim, ques- 
tion, or dispute and the proposed compromise or settlement, and on such evi- © 
dence as he may require, if any, if satisfied that such compromise or settle- 
ment will be for the best interest of the ward, may enter an order author- 
izing the settlement or compromise to be made, which order shall operate to 
relieve the guardian from any further responsibility or liability in connec- 
tion with such claim or dispute when such compromise or settlement has 
been made in accordance with said order. The order authorizing the com- 
promise may also determine whether an additional bond is required, and, 
if it is required, shall fix the amount thereof, but no such bond shall be re- 
quired when the guardian is a bank or trust company. In making any com- 
promise or settlement under court order, as provided in this section, the 
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guardian is authorized and empowered to execute any release or waiver which 
may be necessary to effect the compromise or settlement. The execution of 
such instrument shall operate as a full and complete release to the person, firm, 
or corporation making the settlement; provided, however, that compromise 
and settlement of a tort claim, not exceeding one hundred dollars, and other 
claims not exceeding five hundred dollars, may be had under this section or 
under section 744.13. 


744.61 Suits by and against guardian or ward.—All suits, actions, or 
proceedings to establish the validity and amount of claims against the estate 
of the ward shall be brought jointly against the guardian and the ward, and in 
any such suit no guardian ad litem need be appointed. Suits to enforce or to 
declare rights of the ward shall be brought jointly in the name of the guardian 
and the ward. If suit is brought by the guardian against the ward or vice 
versa or if the interest of the guardian is adverse to that of his ward, then 
a guardian ad litem shall be appointed by the court to represent the ward 
in that particular litigation. Judgments in favor of the ward shall, upon 
termination of guardianship, become the property of the ward without the 
necessity for any assignment by the guardian or receipt by the ward. The 
guardian may receive payment and satisfy any judgment in behalf of the 
ward without any joinder of the ward. 


744.62 Suspension of statutes of limitations in favor of guardian.—If a 
person entitled to bring an action is declared incompetent before the expiration 
of the time limited for the commencement thereof and the cause of the action 
survives, the action may be commenced by the guardian after such expiration 
and within twelve months from the date of the order appointing him. 


744.63 Suspension of statutes of limitations in favor of claimants.—If a 
person against whom a cause of action exists is declared incompetent before 
the expiration of the time limited for commencement thereof and the cause 
of action survives, the action may be commenced against the guardian after 
such expiration and within twelve months from the date of the order appointing 
him. 

744.64 Application of income or property of ward.— 


(1) The county judge may authorize the guardian of the property to ap- 
ply the income of the ward’s property, first to his care, support, education, and 
maintenance, and then any surplus, as far as the county judge deems necessary, 
for the care, support, education, and maintenance of the dependents, if any, of 
such ward. If the income is not sufficient for such purposes, the county judge 
may authorize the expenditure of such portion of the principal as he deems 
necessary from time to time for such purposes. 


(2) If the ward is a minor and his parents are able to care for him and 
to support, maintain, and educate him, the guardian of the property of such 
minor shall not be required so to use his ward’s property unless directed or au- 
thorized to do so by the county judge. 


744.65 Petition for support of ward’s dependents.—Any person lawfully 
entitled to support from the ward may apply by petition, personally, or, if he is 
incompetent, by his guardian, to the county judge appointing the guardian for 
an order directing the guardian of the ward’s property to contribute to the 
support of the applicant from the property of the ward in his possession or 
from the income therefrom. The county judge may enter an order for the suit- 
able support and education of the applicant out of the ward’s property or the 
income thereof. Such order may be appealed from by the guardian or the 
applicant, or by the ward if the guardianship is terminated before the expira- 
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tion of the time for taking an appeal, in which latter event the ward shall be 
allowed the same length of time to appeal, measured from the termination of 
the guardanship, as the guardian would otherwise have had from the entry of 
such order. The granting or denial of such order for support, or the expiration 
of time for appeal therefrom, shall not preclude a further application for increase, 
decrease, modification, or termination of such allowance for support, by either 
the applicant or the guardian. Such order for support shall be valid as to 
payments made in pursuance thereto, but no valid payments can be made there- 
under after the termination of the guardianship. The receipt of the applicant 
shall be a sufficient acquittance to the guardian for any payments made in pur- 
suance of such order for support. If the property of the ward is derived in 
whole or in part from payments of compensation, adjusted compensation, pen- 
sion, insurance, or other benefits made directly to the guardian by the Veterans’ 
Administration, notice of the application for support shall be given by the 
applicant to the Chief Attorney for the Administrator of Veterans’ Affairs in 
this state at least ten days before the hearing on the application. 


744.66 Continuance of business.—In all cases where it is necessary, in 
the opinion of the county judge, to continue the business of a ward, such busi- 
ness may be continued by the guardian of the property under the supervision 
of the county judge, and according to the rules and regulations specified in 
Section 733.08 of the Florida Statutes, under which a personal representative 
is allowed to continue the business of a decedent. 


744.67 Cultivation of lands.—A guardian of the property may cultivate 
his ward’s lands, hire labor, and make contracts for the purpose of such cul- 


tivation, provided that the county judge first authorizes the cultivation of such 
land. 


Section 2. That Chapter 745, of the Florida Statutes, 1941, is hereby amend- 
ed to read as follows: 


745.01 Leases of ward’s property.—The guardian may lease all or any 
of the ward’s property, except for exploration and exploitation of oil, gas, or 
mineral rights, upon such terms and for such length of time as the county judge 
may authorize or confirm. Proceedings in such cases shall be, as nearly as 
possible, as in cases of applications to sell property of the ward. 


745.02 Leases of oil, gas, or mineral rights.—The guardian of the property 
of the ward may make oil, gas, or mineral leases upon the real estate of the 
ward under the following rules: 


(1) The guardian shall file a sworn petition with the county judge ap- 
pointing him for authority to make any such oil, gas, or mineral lease, and the 
county judge who hears such application shall require proof as to the ne- 
cessity or advisability of such lease; and, if he approves the same, he shall enter 
an order authorizing the guardian to make such oil, gas, or mineral lease. 
Such order shall set out the consideration for which such land may be leased 
for oil, gas, or mineral purposes, shall give the name of the lessee, and shall 
contain a copy of said oil, gas, or mineral lease authorized to be made. It 
shall not be necessary to state in said petition, nor in any order entered thereon, 


nor in any lease executed in pursuance of such order, the exact interest of the 
ward in the property. 


(2) Previous notice thereof shall be given by the guardian for one week 
prior to the time the county judge shall hear such petition, by publishing the 
same in some newspaper of general circulation in the county in which leases are 
to be issued, and in the county where the land is located, one issue of the paper 
in each county being sufficient. Said notice shall state when and where such 
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petition will be heard. If no such newspaper is published in the county or 
counties where such notice is required to be given, then said notice shall be 
posted at the courthouse door and at two other conspicuous places in each such 
county, as may be specified by the order of the county judge, for seven days 
next preceding the date of such hearing. No citation or notice, other than that 
provided in this subsection, shall be necessary to give the court jurisdiction 
over the subject matter and the parties. 


(3) The hearing may be continued by the county judge from time to 
time, or the petition may be heard at any time after the date specified in the 
notice, whether formally continued by the court or not. 


(4) If such petition is granted, the guardian shall be authorized to make 
the oil, gas, or mineral lease upon the real estate of the ward in accordance 
with the order of authorization, but such oil, gas, or mineral lease shall not 
be valid until the guardian files a good and sufficient bond with surety in 
double the amount of the cash bonus that may be paid for such leases, or, in 
the event that no cash bonus is paid, then such sum as may be fixed by the 
county judge. 


(5) When the ward is a minor, no such lease shall extend beyond the 
time when such ward becomes twenty-one years of age, unless at that time 
the lessee shall have discovered upon the: premises described in the lease such 
oil, gas, or minera! as specified in the lease, in which event said lease shall re- 
main in full force so long as any such oil, gas, or mineral shall be produced 
in paying quantities. 


(6) The removal of the disability of nonage by order of court or by mar- 
riage shall not terminate any lease made in accordance with this section until 
the ward actually reaches the age of twenty-one years. 


(7) Any lease made by a guardian under authority of this section may 
provide for the pooling or unitization of the leased land, or any part or parts 
thereof, and of any mineral or royalty interest therein, with land adjoining or 
in the vicinity of the leased land, or any mineral or royalty interest therein, 
so as to form a unit for development and purpose of operation. Operations on 
any such unitized area shall have the same effect as operations on the leased 
land. The lease may provide for payment of a proportionate part of the royal- 
ties on production from any such unitized area to the guardian in lieu of the 
royalties provided in the lease as to the area so unitized. 


745.03 Investments by guardian of the property.— 


(1) <A guardian shall exercise the prudence of an ordinary business man 
in keeping the funds of his ward invested. In the investment of the funds of 
his ward, a guardian shall be governed by the provisions of Chapter 518 of 
the Florida Statutes, except as hereinafter noted in this section. 


(2) The court may authorize the purchase of the entire fee-simple title 
to real estate in Florida in which the guardian has no interst, but such pur- 
chase can be made only for a home for the ward, or to protect the home of the 
ward or his interest, or, if he is not a minor, then as a home for his dependent 
family. Such purchase of real estate shall not be made except upon an order 
of the county judge after hearing upon a verified petition. 


(3) The guardian may, with the approval of the county judge, exercise 
any option contained in any policy of insurance payable to or inuring to the 
benefit of the ward. 


745.04 Encumbering property of ward.— 
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(1) Whenver it appears expedient or necessary and for the best interest 
of the ward to borrow money upon a promissory note or notes, either unsecured 
or to be secured by a mortgage, pledge, or other lien upon the property of the 
ward or any part thereof, including crops then planted and growing or there- 
after to be planted and grown, the county judge may by order authorize the 
guardian of the property to borrow such sum as the county judge deems proper. 
The proceedings in such cases shall be, as nearly as possible, the same as in 
cases of applications for the sale of the ward’s property. In like manner the 
county judge may authorize the guardian to extend or renew any existing 
obligation of the ward, or any mortgage, pledge, lien, or other security therefor. 
The signing of promissory notes or the execution of any agreement or other 
instrument creating a pledge or lien by the guardian as such, pursuant to an 
order obtained in accordance with the provisions of this section, shall create 
no personal liability against the guardian so signing or executing. 


(2) To secure the payment of any loan made for the benefit of the ward, 
the guardian may execute a mortgage or other lien on the property of the 
ward or any part thereof, and the same shall be valid when authorized or con- 


firmed by the county judge. The indebtedness so secured shall be the obliga- 
tion of the estate of the ward. 


(3) If, as an incident to the borrowing of money, the purchase of stock 
in the lending agency is required, the county judge may authorize such pur- 
chase in whatever amount he deems necessary. 


745.05 Sale—When the guardian of the property deems it expedient, 
necessary, or for the best interst of the ward for part or all of the property to 
be sold, he may sell at public or private sale, but no title shall pass until the 
sale is authorized or confirmed by order of the county judge; provided, how- 
ever, that the guardian may sell without authorization or confirmation by the 
county judge any notes or bonds payable to bearer, and any sale so made shall 
convey all right, title, and interest of the ward in the intangible personalty so 
sold; and, provided further, that inchoate right of dower of the ward shall be 
conveyed only as provided in Section 745.15. 


745.06 Petition for leave to sell—Application for authorization or con- 
firmation shall be made by the petition of the guardian setting forth with 
particularity the facts showing the expediency or necessity for such sale, a 
description of the property sold or proposed to be sold, and, except when 
authorization or confirmation of the sale at current market of stocks, bonds, 
or other securities listed upon an established exchange is applied for, the price 
and terms of such sale. If the petition seeks authorization for the sale of prop- 
erty at public sale, it. shall state the minimum price for which it is desired to 
sell the property and shall state that, if the sale takes place, it shall be sold to 
the highest bidder, if any, above such minimum price. Applications for sale 
may be heard by the county judge ex parte, except as provided in Sections 
745.07 and 745.08. The petition must be sworn to by the guardian, his agent, 
or his attorney. 


745.07 Notice of hearing on petition to sell—No notice of any petition 
for the authorization or the confirmation of any sale of perishable personal 
property or of property rapidly deteriorating shall be required. No notice of 
any petition for the authorization or the confirmation of any sale of any kind 
of property shall be required unless the county judge deems it necessary or de- 
sirable, and then only such notice shall be given, personally or by publication, 
as the county judge may direct. 


745.08 Hearing.—When no notice is required, the county judge may 
hear and determine petitions for the sale of the ward’s property ex parte. 
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When notice is required, such hearing shall be as in other cases. At such 
hearing the county judge may, in his discretion, require a new appraisal of 
the property. 


745.09 Order of sale.—After the hearing upon a petition to sell property 
or to confirm the sale of property, the county judge shall make and enter an 
order thereon, and, if the sale is authorized or confirmed, the order shall de- 
scribe the property; and, if the property is authorized to be sold at private 
sale, the order shall fix the price and the terms of sale. If the sale is to 
be public, then the order shall state the minimum price for which the prop- 
erty is to be sold and shall specify that the sale shall be made to the highest 
bidder above such price, if any. The order may also determine whether an 
additional bond is required, and, if it is required, shall fix the amount thereof, 
but no such bond shall be required when the guardian is a bank or trust 
company. Such order shall be prima facie evidence of the validity of the 
proceedings and of the authority of the guardian to make a conveyance or 
transfer of the property. A certified copy of such order relating to real 
property may be recorded in the judgment lien record in the office of the 
_ clerk of the circuit court in any county wherein such real property or any 

part thereof is situated. An order of sale may provide for the sale of any 


of the property described therein, either publicly or privately, in parcels 
or as a whole. 


745.10 Notice of sale-——When a guardian of the property has been au- 
thorized to sell any of his ward’s property at public sale, the guardian shall 
give such notice as the order requires. No notice of a sale of property to 
be made at private sale is necessary unless the county judge so orders. 


745.11 Sale upon terms.—The guardian must sell upon such terms as 
the order prescribes. If credit is given, it shall not be for more than 75 per 
cent of the purchase price nor for longer than five years. The maturity 
of the credit may extend beyond the duration of the incompetency of the 
ward. The deferred purchase price shall be evidenced by the negotiable 
promissory note of the purchaser payable to the guardian and secured by 
mortgage or pledge, which shall be a first lien upon the property sold, or by 
such other security as may be approved by the county judge in any case. 
If the guardianship terminates before the payment in full of such note, the 
note and mortgage or other security may be assigned and transferred without 
recourse to the person entitled thereto. The taking of a mortgage securing 


a note or the taking of other security shall not defer the final settlement 
and discharge of the guardian. 


745.12 Sale of stocks and bonds.—The county judge may, upon petition 
of the guardian, make an order authorizing the sale, at the current market 
price, of any stocks or bonds which are listed upon an established stock or 
bond exchange, and such order need not otherwise designate the price at 
which such sale shall be made. 


745.13 Sale by commissioner.—In any order of sale or at any time be- 
fore the sale, the county judge, whenever he deems it necessary, may appoint 
a commissioner to make the sale and to execute the deed consummating it. 
Any sale made by a commissioner shall be in compliance with the provisions 
of this law governing sales. Any sale so made and any deed executed by a 


commissioner on such an order shall be as valid as though made by the 
guardian. 


745.14 Guardian forbidden to purchase.—No guardian shall ever pur- 
chase property of the ward, unless sold at public sale, and then only if the 
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guardian is a spouse, parent, child, brother, or sister of the ward and is a 
cotenant of the ward in the property to be sold. 


745.15 Sale, lease, mortgage, or release of dower.—A guardian, by order 
of the county judge, and upon such terms as the order directs, may execute 
and deliver a deed, lease, or mortgage in the name of the ward, conveying, 
leasing, mortgaging, or releasing any interest of the ward in any property, 
real or personal, including the inchoate right of the ward to dower. Proceed- 
ings shall be, as nearly as possible, the same as in cases of applications to 
sell the ward’s property. The value of the ward’s interest shall in all such 
cases be preserved and protected by the court’s order. 


745.16 Conveyance pursuant to contract of ward.—lIn all cases where 
written agreements have been made for the sale and conveyance or transfer 
of real property in this state, or personal property, and the vendor has been 
placed under guardianship before making such conveyance or transfer, the 
guardian or the person claiming the right to such conveyance or transfer 
may file with the county judge issuing the order of appointment a sworn 
petition setting forth the facts upon which the claim is predicated and an- 
nexing thereto the agreement or a copy thereof. The petitioner shall serve 
upon the guardian or the claimant, as the case may be, such notice as the 
county judge may direct. After a hearing upon such petition and the defenses, 
if any, made thereto, the county judge may make an order directing the guard- 
ian to make, execute, and deliver the conveyance or transfer of the ward’s 
interest to the person entitled to it, or otherwise as justice may require. Such 
order, if the conveyance or transfer is directed, shall describe the property 
to be conveyed or transferred. Such order shall be prima facie evidence of 
the validity of the proceedings and of the authority of the guardian to make 
the conveyance or transfer. A certified copy of any such order relating to 
real property may be recorded in the judgment lien record in the office of 


the clerk of the circuit court in any county wherein such real property or 
any part thereof is situated. 


745.17 Sale of contract to purchase.—If the ward, at the time of the ap- 
pointment of the guardian, possesses a contract for the purchase of real 
or personal property, his interest therein may be sold by the guardian in the 
same manner as if the ward had been the owner in fee simple or absolute 
owner of such property, provided the owner of the interest or estate in such 
property which the ward has contracted to purchase and of the vendor’s interest 
thereto shall execute a release to the guardian and the ward relieving them 
and the ward’s property from liability upon such contract. In lieu of such 
release the guardian may, upon order of the county judge, take from the 
purchaser of such contract a bond to be approved by the county judge with 
sureties in a penal sum double the amount due and to become due under such 
contract, payable to the guardian, conditioned that the purchaser will make all 
payments upon such contract and perform all agreements therein contained 
according to the tenor thereof and indemnify and save harmless the guardian 


and the ward against all demands, costs charges, and expenses by reason of 
such contract. 


745.18 Sale of property subject to contract to purchase.—If the ward, 
at the time of the appointment of the guardian, is the owner of real or personal 
property subject to a contract to sell and convey such property, the interest of 
the ward in such property and such contract may be sold under the order of the 
couty judge in the same manner as guardians may make other sales. No re- 
course shall be had against the guardian or the ward for the nonpayment or 
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nonperformance by the vendee under any such contract. The consent of the 
vendee under said contract shall discharge the guardian and the ward from 
all obligations, duties, and liabilities with respect to such contract. 


745.19 Sale of property subject to mortgage.—The county judge may, 
upon petition of the guardian and with or without the written consent of the 
holder of the mortgage, authorize the sale of any property owned by the ward 
in this state subject to mortgage, whether such mortgage was made by the 
guardian, the ward, or some other person. The written consent of the mort- 
gagee shall discharge the guardian and the ward from liability for the mort- 
gage indebtedness or obligation. 


745.20 Power of guardian to execute instruments.—The guardian shall 
have power to execute and deliver in his name as guardian any instrument 
necessary or proper to carry out and give effect to the orders of the county 
judge. 


745.21 Purchasers and lenders protected.—No person purchasing or leas- 
ing from, or taking a mortgage, pledge, or other lien from a guardian shall be 
bound or concerned to see that the money or other things of value paid to 
such guardian are actually needed or properly applied; nor is such person 
otherwise bound as to the proprieties or expediencies of the acts of such 
guardian. In all such transactions the acts of the guardian shall prima facie 
be valid. 


745.22 Certain sales validated.—Any sale of real estate heretofore made 
by any guardian and any deed made pursuant thereto under an order of the 
circuit court or county judge is made as valid and effectual as if the law had 
authorized such sale and deed to be made under such order by the guardian 


conducting the same, provided such sale was made three years prior to 
January 1, 1946. 


745.23 Power of election and of appointment.—The county judge, on his 
own motion or upon the petiton of the guardian or of any person whose 
property interest might be affected thereby, may enter an order that any 
election, whether to dissent from a will or to exercise any other choice which 
the ward might exercise himself if sui juris or competent, shall be exercised 
or not exercised, or exercised in a particular manner or at a particular time, 
as the best interest of the ward may require. The county judge, on his own 
motion, or on the petition of the guardian or of any person who is or may 
become an heir, legatee, devisee, or successor in interest of or to the ward, 
may enter an order that the guardian, acting for the ward, shall do such act 
or acts or execute such documents, as may be necessary or proper, to exercise, 
consummate, or execute any power of appointment or other power which the 
ward might have lawfully exercised, consummated, or executed if sui juris 
or competent, as the best interest of the ward requires. No order shall be 
entered under the authority of this section, except upon such notice or cita- 
tion, as the county judge may require, to all persons whose property interest 
might be affected thereby. 


745.24 Annual returns.—A guardian, unless otherwise ordered by the 
county judge, shall make his annual returns, filing his accounts and vouch- 
ers on or before April lst of each year, for the calendar year or fractional 
calendar year expiring December 31st preceding. If he fails to make such 
returns before such time, he may, in the discretion of the county judge, for- 
feit all commission on such returns so to be made. 


FLORIDA LAW JOURNAL 95 


745.25 Contents of returns.—A guardian in his returns shall render a 
full and correct account of the receipts and disbursements of all his ward’s 
property of which he has control, and he shall include therein a statement of 
the ward’s assets. The guardian shall also file with his returns evidence 


satisfactory to the county judge that the sureties on his bond, if individuals, 
are alive and solvent. 


745.26 Objections to returns.— 


(1) Upon the filing of returns with the county judge by the guardian, 
as provided in this law, any person interested as creditor or otherwise, after 
the filing of such returns, may file objections in writing thereto or to any 
item thereof within thirty days after April lst of each year, specifying the 
grounds of objection. No item previously approved by order of the county 
judge upon notice shall be subject to objection. 


(2) If any guardian fails to file his annual returns on or before the 
first day of April in any year, any person interested in the estate may file 
in the office of the county judge a written demand for service of a copy of 
the returns, which demand shall contain the post-office address of the person 
filing it. If any demand is on file at the time the returns are filed, the 
guardian shall serve a copy of the returns upon the person who filed the 
demand therefor and shall file proof of service thereof in the office of the 
county judge. Objections may be filed to the returns at any time within 
thirty days after the service of a copy thereof. 


745.27 Hearing of objections.—If objections to the return are filed, the 
guardian or the objecting person, after the expiration of the time limited for 
filing objections and upon reasonable notice to the other, may apply to the 
county judge, who shall fix a day for the hearing. Upon the conclusion of 
the hearing, the county judge shall enter an order finally sustaining or over- 
ruling the objections, and he shall thereupon proceed to examine and audit 
said returns and enter his order thereon. 


745.28 Audit of returns not objected to.—If no objections are filed to 
any returns within the time limited by law for filing objections, the county 


judge shall proceed to examine and audit said returns and enter his order 
thereon. 


745.29 Order requiring returns—contempt.—When any guardian fails 
or neglects to make the annual returns and file accounts and vouchers as re- 
quired by this law, tne county judge shall issue an order directing said guard- 
ian to make such returns and file such accounts and vouchers within fifteen 
days from the service upon him of such order, or show cause why he should 
not be compelled to do so. A copy of such order shall be served upon the 
guardian or upon his resident agent. If the said guardian fails, neglects, or 
refuses without good cause shown to file such accounts and vouchers and 
make such returns within the time specified by said order, the county judge 
shall forthwith issue a citation directed to said guardian to show cause why 
he should not be adjudged in contempt of court for such failure or neglect, 
and, if such guardian fails to show just cause, the county judge may forth- 
with adjudge said guardian to be in contempt of court, and said person shall 


stand committed for contempt until he makes the annual returns and files 
his accounts and vouchers. 


745.30 Production of assets.—Upon the petition of any creditor or other 
interested person or upon his own motion, the county judge may require any 
guardian to produce satisfactory evidence that the assets of the ward are in 
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his possession or under his control. If he deems it necessary or proper, the 
county judge may order the guardian to produce such assets for the inspection 
of such creditor or other interested person, or of said judge. 


745.31 Devastavit.— 


(1) An action suggesting devastavit may be brought against the guard- 
ian of the property by any person interested in the ward or his property. 
When a guardian dies, resigns, or is removed, an action suggesting devastavit 
may be brought also against him or his executor or administrator and against 
his surety by the remaining or successor guardian. 


(2) When an action suggesting devastavit is brought against any guard- 
ian, if such guardian cannot show that he has fully administered according 
to law, he and his sureties shall be personally charged to the extent of assets 
not duly administered by him. 


745.32 Expenses and compensation.—A guardian of the property of a 
ward shall be allowed all necessary expenses and attorneys’ fees paid in the 
care, management, and settlement of the ward’s property. A guardian shall 
be allowed such compensation as the county judge may deem just and rea- 
sonable for his services, including services rendered in the sale of real or 
personal property, the conduct of litigation on behalf of or against the ward 
or his property, the carrying on of the ward’s business pursuant to orders 
of the court, and for any other services which may be found by the county 
judge to have been proper and necessary. 


745.33 Attorney’s fees and expenses.— 


(1) An attorney who has been employed by a guardian and who has 
rendered service to the ward, or to the guardian in the ward’s behalf, may 
apply to the county judge by petition for an order making an allowance for 
attorney’s fees. After notice to the guardian, the county judge shall make 
such order with respect thereto as he shall deem proper. 


(2) In annual and final returns the guardian shall be entitled to credit 
for such reasonable sums as he may have paid to an attorney for expenses 
and services rendered to the ward or to the guardian in behalf of the ward 
and to credit for his own reasonable expenses in connection therewith. Ob- 
jections may be made to the allowance of such items in the manner specified 
in Section 745.26, unless such items have been previously allowed by the 
county judge. 


(3) If the guardian is a practicing attorney at law in this state and 
has rendered legal services in connection with his guardianship duties, he 
shall be allowed just and reasonable fees therefor in addition to his expenses 
and compensation provided by law for him as guardian. © 


Section 3. That Chapter 746 of the Florida Statutes, 1941, is hereby 
amended to read as follows: 


746.01 Resignation of guardian.—Any guardian, upon petition to and 
with the approval of the county judge of the county where the guardianship 
is pending, may resign and be relieved of his guardianship after such notice 
as the county judge, in his discretion, may require; provided that such 
notice shall also be served upon the surety or sureties on the bond of the 
guardian, and provided further that, before making an order relieving the 
guardian from his duties and obligations as such, the county judge shall require 
him to make and file a true and correct account of his guardianship and to 
deliver to his successor guardian any and all property of the ward and all 
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books of account, cash, bonds, notes or other securities, documents or other 
papers concerning the property of the ward, together with all the sums of 
money due by him. The county judge, before making such order, shall be 
satisfied that the interest of the ward will not be placed in jeopardy by such 
action; provided always that the acceptance of such resignation shall not be 


construed to exonerate any guardian or his surety from any liability pro- 
viously incurred. 


746.02 Appointment of successor.-A successor guardian must be ap- 
pointed and duly qualified before a guardian shall be relieved of his duties 
and obligations as provided in the preceding section. 


746.03 Reasons for removal of guardian.—Any guardian may be removed 
and the order appointing him revoked for any of the following reasons, and 


such removal shall be in addition to, and not in lieu of, any other penalties 
prescribed by law: 


(1) Fraud in obtaining his appointment. 
(2) Failure to discharge his duties. 

(3) Abuse of his powers. 

(4) Insanity or other incompetency. 


(5) Habitual drunkeness or continued sickness, rendering him incapable 
of the discharge of his duties. 


(6) Failure to comply with any order of the county judge unless such 
order has been superseded on appeal. 


(7) Failure to return schedules of property sold or accounts of sales 
of property or to produce and exhibit the ward’s assets, when so required. 


(8) Wasting or embezzlement or other mismanagement of the ward’s 
property. 


(9) Failure to give bond or security for any purpose when so required 
by the county judge in accordance with the requirements of the law or failure 


to file with his annual returns the evidence required by Section 744.38 that 
the sureties on his bond are alive and solvent. 


(10) Conviction of a felony. 


(11) Appointment of a receiver or liquidator for any corporate 
guardian. 


(12) Failure of a resident guardian who removes from Florida to des- 


ignate a resident agent with the residence and post-office address of such 
agent. 


746.04 Jurisdiction and proceedings for removal.—Proceedings for re- 
moval may be instituted by the county judge on his own motion, or by any 
surety or other interested person. A petition for the removal of a guardian 
must be sworn to and filed in the office of the county judge having jurisdic- 
tion of the guardianship at the time the petition is filed. Such notice shall 
be given to the guardian as the county judge may direct. Upon the hearing 


the county judge may enter such order as he deems proper under the plead- 
ings and the evidence. 


746.05 Accounting upon removal.—A removed guardian shall file, within 
twenty days after his removal, unless for good cause shown the time is ex- 
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tended by the county judge, a true, complete, and final account of his guard- 
ianship in the office of the county judge removing him. 


746.06 Surrender of assets upon removal.—The successor guardian shall 
demand of the removed guardian, or his heirs, personal representative, or 
surety all the property of the ward and all books of account, cash, bonds, 
notes or other securities, documents or other papers concerning the property, 
together with all sums of money due the ward by him. The removed guard- 
ian, or his heirs, personal representative, or surety shall turn over to his 
duly qualified successor all said property upon qualification of his successor 
and upon demand made as aforesaid. 


746.07 Proceedings for commitment.—If a removed guardian fails or re- 
fuses to file a true, complete, and final account of his guardianship as re- 
quired, or if he fails to turn over, on demand, to his successor all the property 
of his ward and all the books of account, cash, bonds, notes, securities, docu- 
ments, and other papers which are in his control and which concern the 
property of the ward, or if he fails to pay over to such successor guardian all 
the sums of money due the ward by him, it shall be within the discretion and 
power of the county judge, and it shall be his duty when such default is not 
attributable to a cause which is justifiable, to commit such removed guardian 
until he complies fully with the requirements of the law in the respects indi- 
cated. If sufficient cause is shown for the default, the county judge shall 
then indicate a reasonable time within which compliance with the law shall 
be required; and upon failure to comply with this or any subsequent like 


order, the defaulting removed guardian may be committed by the county judge 
until said guardian does comply. 


746.08 Commitment proceedings instituted by whom.—Proceedings for 
the commitment of such defaulting guardian may be instituted by the county 


judge sua sponte, or by any creditor, surety, or other interested party, or by 
a successor guardian. 


746.09 Order on proceedings for commitment.—If the proceedings for 
commitment are instituted by the county judge sua sponte, the order so en- 
tered addressed to such defaulting removed guardian directing compliance 
with the law shall be sufficient of itself. If proceedings are instituted by a 
person other than the county judge, they shall be by written petition filed 
with the county judge, stating the facts upon which the proceedings are 
based; the petition shall be sworn to by the petitioner, his agent, or his at- 
torney. Upon the filing of such petition under oath, if he deems the facts 
stated sufficient, the county judge, after notice to the removed guardian and 
a hearing on the petition, shall issue his order of commitment and proceed in 
accordance with the provisions of this act. 


746.10 Proceedings on bond of removed guardian.—In any case wine a 
guardian is removed and when he is in default for thirty days either in the 
delivery of any part of the property or in the payment of the balances due 
the successor guardian, the bond of such removed guardian may be put in suit. 


746.11 Survival of action upon resignation or removal.—All cases pend- 
ing before any court by or against a guardian who is removed, or who resigns 
or dies, shall survive to or against the successor guardian, but no successor 
guardian shall be liable for any default on the part of any predecessor nor 
for any amount beyond the value of the property coming into his custody. 


746.12 Termination of guardianship upon removal of ward’s incapacity— 
exhaustion of assets——When a ward becomes sui juris or when the property 
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of a ward has been lawfully exhausted, the guardian of the property of such 
ward shall make final settlement and receive his discharge as provided in 
this act; provided, however, that, before the county judge discharges such 
guardian, said county judge may require whatever proof of the removal of 
such incompetency or of the need of the continuance of the guardianship he 
may deem necessary. 


746.13 Final returns and application for discharge—hearing — 


(1) When the need for a guardianship terminates, the guardian shall 
promptly file his final returns and his application to the county judge for 
discharge. If no objections are filed and if it appears to the county judge 
that said applicant has made full and complete distribution to his ward and 
has otherwise faithfully discharged his duties, said county judge may ap- 
prove the applicant’s final returns. If objections are filed, the county judge 
shall conduct a hearing under the same conditions as provided in this act for 
a hearing on objections to annual returns. 


(2) The guardian applying for discharge is authorized to retain from the 
aunds in his possession a sufficient amount to pay the final costs of admin- 


istration accruing between the filing of his final returns and the order of 
discharge. 


746.14 Order of discharge.—Upon the consideration of the application 
for discharge and of the objections thereto, if any, and of the evidence, ‘if 
the county judge is satisfied that the guardian has faithfully and completely 
discharged his duties and has rendered complete and accurate final returns 
and has delivered the assets of the ward to the person entitled thereto, the 
county judge shall enter an order of discharge. Such discharge shall operate 
as a release from the duties of the guardianship and as a bar to any suit 
against said guardian or his surety, unless such suit is commenced within 
one year from the date of the discharge. 


746.15 Letters of discharge.—Any time after the discharge of a guard- 
ian the county judge may issue letters of discharge to the guardian of the 
person or of the property, or of both, and he shall issue them whenever a 
request is made by the guardian for such letters, and the costs of the letters 
of discharge shall be paid by the estate of the ward. Letters of discharge 
shall not be necessary to the validity of the discharge. 


746.16 Appeals and supersedeas.—The provisions of the Probate Laws 
of Florida concerning appeals and supersedeas, as set forth in Chapter 732 


of Florida Statutes, shall govern appeals and supersedeas in guardianship 
matters. 


Section 4. Laws and parts of laws repealed.—All present existing sec- 
tions of Chapters 744, 745, 746, and Sections 689.16, and 693.06-693.12, in- 
clusive, of the Florida Statutes, 1941, are hereby repealed as of the effective 
date of this act. All other laws and parts of laws in conflict with this act, 
or any part thereof, except as provided in Section 744.05, Florida Statutes, 
1941, as herein amended, concerning incompetent World War veterans, are 
hereby repealed. 


Section 5. Effective date.—This act shall take effect on October 1, 1945. 


4 : 
3 
fe 


100 FLORIDA LAW JOURNAL 


PROPOSED ADJUDICATION AND RESTORATION STATUTE 
A BILL TO BE ENTITLED 


AN ACT Pertaining to the Adjudication of Persons Mentally or Physically 
Incompetent, Providing the Procedure to be Followed in Obtaining Such 
Adjudication, Providing for the Detention of Such Incompetents, the 
Appointment of Examining Committees, the Commitment of Such In- 
competents, the Appointment of Guardians for Them, and Further Pro- 
viding for the Restoration to Competency of Such Physically and Mentally 
Incompetent Persons. 


Be It Enacted By the Legislature of the State of Florida: 


Section 1. That section 394.20, Florida Statutes, 1941, is amended to 
read as follows: ~ 


394.20 Petition for examination of persons believed to be mentally or 
physically incompetent.— 


(1) Whenever any person within this state is believed to be incompetent 
by reason of sickness, drunkenness, excessive use of drugs, insanity, or other 
mental or physical condition, so that he is incapable of earing for himself 
or of managing his property, or is likely to dissipate or lose his property or 
become the victim of designing persons, or inflict harm on himself or others, 
application by written petition, under oath, may be made to the county judge 
of the county wherein the alleged incompetent resides or may be found, or, 
in the absence or disability of the county judge, to the judge of the circuit 
court of the county wherein such petition is filed, for a judicial inquiry as to 
the mental or physical condition, or both, of the alleged incompetent. 


(2) Who may file petition.—The petition may be filed by: 


(a) the mother, father, brother, sister, husband, wife, child, or 
next of kin of the alleged incompetent; 


(b) the sheriff of the county where such alleged incompetent re- 
sides, if none of the persons named in subparagraph (a) files such petition. 


(c) any citizen of this state who requests the examination of him- 
self, provided he presents a certificate of a physician authorized to practice 
medicine in this state, certifying that he believes such petitioner to be in- 
competent for any one or more of the reasons specified in paragraph (1) 
of this section. 


(3) Necessary allegations.—Every petition shall allege the name, ap- 
proximate age, address, if known, and the nature of the disability of such 
alleged incompetent, and shall name all the members of his family with their 
addresses, if known to petitioner, and shall pray for an examination of such 
alleged incompetent as provided by jaw and for an order adjudging such per- 
son to be incompetent. If the appointment of a guardian of the person or of 
the property, or of both, is desired in addition to such adjudication, the pe- 
tition may also pray for the appointment of such guardian. 


(4) Forms.—The attorney general shall prepare and prescribe forms 
for applications, notices, medical reports, orders of commitment, and such 
other forms as-may be found necessary or convenient, in administering this 
law. The Board of Commissioners of State Institutions shall cause said forms 
to be printed and distributed to the county judges of this state. 


Section 2. That section 394.21, Florida Statutes, 1941, is hereby amended 
to read as follows: 
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394.21 Procedure to determine incompetency.— 


(1) Whenever a petition is filed under the provisions of 394.20, the 
county judge, or, in his absence or disability, a circuit judge, after making | 
such summary investigation as to him seems necessary to determine whether 
the case is filed in good faith, may dismiss the petition if he is satisfied that 
it is without merit, or, if he is not thus satisfied, he may hold a hearing on 
such petition after notice. 


(2) Notice—hearing.—If from such summary investigation the county 
judge decides not to dismiss the petition, he shall set a date for an immediate 
or a very early hearing on the petition. Reasonable notice shall then be 
given in writing to the alleged incompetent and to one or more members of his 
family, if any, (other than petitioner), are known to the county judge to be 
residing within his jurisdiction, notifying them that application has been 
made for an inquiry into either the mental or the physical condition, or both, 
of the alleged incompetent and that a hearing on such application will be had 
before the judge having jurisdiction at the time and place to be specified in 
said notice. Said notice shall inform the said person that he may be heard, 
either in person or by counsel. The notice of the hearing shall be served in 
such manner as the county judge may order. 


(3) Detention of alleged incompetent.— 


(a) If it appears, before the date of the hearing, from evidence 
produced before the judge, by affidavit or otherwise, that it is for the best 
interest of the alleged incompetent or others that he be detained for observa- 
tion and examination, said judge may order that said alleged incompetent be 
placed in the protective custody of the spouse or of one or more of the near 
relatives of the incompetent or in the protective custody of any other re- 
sponsible citizen of the state. 


(b) If the alleged incompetent is detained for observation and ex- 
amination, the judge may, if in his opinion the public safety requires it, 
direct that the sheriff forthwith confine said alleged incompetent in some 
specified place until the further proceedings herein provided for have been 
had, or until his further order; the judge may also order the detention of the 
said person for such reasonable time as may be necessary for proper medical 
ebservation and examination, not to exceed fifteen days, unless extended for 
good cause; provided that, in all such cases, there shall first be filed with 
said judge an affidavit setting forth facts which make such detention 
necessary. 


(4) Examining committee.— 


(a) If the petition is not dismissed upon the summary investiga- 
tion provided for in paragraph (1) of this section, the judge shall appoint 
an examining committee consisting of a responsible citizen of this state and 
two resident practicing physicians of good professional standing, each of 
whom shall be a graduate of a school of medicine recognized by the American 
Medical Association, which examining committee, within. a reasonable time 
after notice of their appointment, shall proceed to make such examination of 
said person as will enable them to ascertain thoroughly his mental and physical 
condition as of the time of the examination. No petitioner shall serve as a 
member of the examining committee. 


(b) If the examining committee consider the person under examina- 
tion to be incompetent, they shall determine whether the condition is acute 
or chronic, what the apparent cause is, and what hallucinations, if any, he 
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has, and what the age and propensities of the person examined are. The re- 
port shall cover specifically the findings of the committee; it shall be on 
the form hereinbefore prescribed, shall be signed by each member of the 
examining committee, and shall be transmitted immediately to the judge. 


(5) Indigency of incompetent—attorney’s fees—witnesses.— 


(a) The judge shall ascertain, or direct the examining committee 
to ascertain, whether the person being examined is indigent or possesses 
sufficient available means for his support. This investigation may extend to 
the possibilities of acquiring property in the future. 


(b) At any stage of the proceeding the judge may, upon the applica- 
tion of any alleged incompetent who is indigent, appoint an attorney to rep- 
resent said person, and the compensation of said attorney shall be fixed by 
the court in an amount not to exceed twenty-five dollars and shall be paid 
by the county commissioners out of the general fund of the county. 


(c) If the alleged incompetent person is found to be indigent and 
unable to procure the attendance of witnesses in his behalf, the judge shall, 
upon written application therefor, summons a reasonable number of witnesses 
for such person, and the witness and mileage fees of said witnesses shall be 
paid by the county commissioners of the county from its general fund. 


(6) Notice—process—testimony.—In any trial or proceeding under this 
section, notice of hearing, service of notice or process, the taking of deposi- 
tions, summonsing of witnesses, and the taking of testimony shall be governed 
by rules pertaining to such matters in the general guardianship law of this 
state except as otherwise specified in this section and in section 394.22, 
Florida Statutes. 


Section 3. That section 394.22, Florida Statutes, 1941, is amended to read 
as follows: 


394.22 Judgment—guardian—commitment—restoration.— 


(1) If the judge, from the report of the examining committee and from 
the evidence introduced at the hearing, finds that the person under investiga- 
tion is incompetent, mentally or physically or both, he shall so adjudge, 
and his judgment shall set forth the nature and extent of the incompetency; 
but, if he finds that such person is not incompetent, he shall dismiss the 
cause and discharge said person. 


(2) Effect of judgment.—After the judgment adjudicating a person to 
be mentally incompetent is filed in the office of the county judge, such person 
shall be incapable, for the duration of such incompetency, of managing his own 
affairs or of making any gift, contract, or any instrument in. writing which 
is binding on him or his estate. The filing of said judgment shall be notice 
of such incapacity. After a judgment adjudicating a person to be physically 
incompetent is filed in the office of the county judge, such person shall be 
incapable, for the duration of such incompetency, of making any gift inter 
vivos or any contract which will bind him or his estate. The filing of said 
judgment shall be notice of such incapacity. 


(3) Guardian.—(1) If the judge finds that the alleged incompetency 
exists and if the need for a guardian appears, he may forthwith in the same 
proceeding appoint a guardian of the person or of the property, or of both, 
of such incompetent. In the event a person has been previously adjudicated 
to be incompetent but no guardian has been appointed for him, and the need 
for a guardian arises, a petition for the appointment of a guardian may be 
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filed in the office of the county judge where the adjudication took place or 
in the county in which the incompetent resides, by one or more of the per- 
sons authorized by section 394.20 to file a petition for the examination of a 
person believed to be mentally or physically incompetent. When such peti- 
tion has been filed the county judge, without notice or after such notice as 
he deems proper, shall have a hearing thereon and then appoint or decline 
to appoint a guardian. In the appointment of a guardian the county judge 
shall follow the general guardianship laws of this state pertaining to the 


persons who may be appointed and to the preference in the appointment of 
guardians. 


(2) A guardian of a physically or mentally incompetent ward .shall be 
subject to the general guardianship laws of this state. 


(4) Commitment.—(a) Whenever any person who has been adjudged 
mentally incompetent requires confinement or restraint to prevent self-in- 
jury or violence to others, the said judge shall direct that such person be 
forthwith delivered to the superintendent of the Florida state hospital, for 
care, maintenance, and treatment, as provided in section 394.09, or make 
such other disposition of him as he may be permitted by law. 


(b) The order of commitment shall be accompanied by a copy 
of the report of the examining committee, the judgment of mental incompe- 
tency, and copies of such other instruments and records as may be required 
by the board of commissioners of state institutions; said copies shall be de- 
livered to the superintendent of the said hospital or his agent and shall be 
his authority for the detention and custody of said person. 


(c) Where, however, the judge finds, from the report of the ex- 
amining committee or otherwise, that such person does not require confinement 
or restraint to prevent self-injury or violence to others and that treatment 
in the Florida state hospital is unnecessary or would be without benefit to 
such person, he may further adjudge and decree that such person is harmless 
and that confinement or restraint of such person is unnecessary, and that he 
be delivered to a guardian of his person or to any responsible person who 
may offer to assume the care and custody of such harmless person, without 
cost to the state or county; or, if he is also found indigent and without funds 
for self support, that he be delivered to the county commissioners of the 


county of his residence, for care and maintenance in the manner provided 
for paupers. 


(5) Restoration to mental competency.—When a person because of men- 
tal incompetency has been committed to the Florida state hospital, or to any 
institution known as a United States Veterans’ Bureau Hospital, mentioned 
in section 293.16, Florida Statutes, and when said person has been under 
observation at the said hospital or institution for a period of thirty days or 
more, if three members of the medical staff of said hospital or institution 
who are graduates of schools recognized by the American Medical Association, 
are of the opinion that said person has recovered his reason and is capable 
of managing his own affairs, then the superintendent or the manager of said 
hospital or institution shall issue to him a certificate so stating, signed by 
the three members of the medical staff of the said hospital or institution. 
Said certificate shall be attested by the superintendent or manager of the 
said hospital or institution or someone designated by such superintendent or 
manager, and said certificate shall be admissible in evidence in any hearing 


for the restoration to sanity of such person and shall be prima facie proof 
that such person is sane. 
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(b) Upon the issuing of the medical certificate as provided in the 
foregoing paragraph, showing that the person previously adjudged mentally 
incompetent has recovered his reason and is capable of managing his own 
affairs, the said certificate may be filed in the office of the county judge 
of the county where the judgment of mental incompetency and order of 
commitment were entered. Unless it is so filed within ninety days from its 
date and a hearing thereon requested of such county judge, said certificate 
shall be void. Upon the filing of the said certificate, such person or his 
attorney shall give notice to the state attorney for that county. The notice 
shall provide that the incompetent named in the certificate seeks to have his 
sanity and competency judicially determined. The notice shall show that 
the hearing on said matter will be held on a date not less than thirty days 
from the date of the notice, and a copy of the certificate shall be attached to 
or served with the notice. Proof of service of copies of the notice and cer- 
tificate shall be by affidavit or acknowledgment to be filed with the court. 


(c) Upon the date set for the hearing or at any time thereafter, if 
the state attorney or his assistant or other interested persons has filed no 
objection for the purpose of impeaching the medical certificate, the county 
judge may enter an order showing that the person previously adjudged men- 
tally incompetent has recovered his reason and is capable of managing his 
own affairs. Said order shall be in words and language substantially as 
provided by section 62.35, Florida Statutes, and shall be recorded. 


(d) If the state attorney or other interested person, before the ex- 
piration of the notice provided herein, files formal objections with the court 
for the purpose of impeaching the medical certificate, then the jurisdiction 
of the cause shall immediately vest in the circuit court, and thereafter the 
circuit court shall have sole jurisdiction to hear and determine the issues 
as provided in sections 62.32 to 62.35, inclusive, of the Florida statutes. Upon 
application of the state attorney, his assistant, or other interested person, 
all the files, papers, and documents in the office of the county judge concern- 
ing the original adjudication shall be transmitted to the office of the clerk 
of the circuit court, and the judge of the circuit court shall then proceed to 
receive such evidence and hear such testimony as to him seems required. 
Upon the determination of the issues the court shall render its decree, which, 
with said files, papers, and documents, shall be returned by the clerk of the 
circuit court to the office of the county judge, where the decree shall be 
recorded in the insanity records. 


(c) In cases of indigency the court, upon application of the in- 
competent, shall appoint an attorney to represent faithfully such incom- 
petent before the court. The attorney shall be entitled to a reasonable fee 
not to exceed twenty-five dollars, to be allowed by the circuit court judge 


and paid by the county commissioners of the county from the county’s gen- 
eral fund. 


(6) Restoration to physical competency.— 


(a) Petition.—After a judgment of physical incompetency has been 
entered, if the person affected thereby shall at any time thereafter become 
able to care for his property, he or one or more of his family or any of his 
next of kin may petition the court having jurisdiction of his case, setting 
forth the recovery of such incompetent and the reasons why he should be re- 
stored to his former status. 


(b) Notice and hearing.—The judge shall set a time for the hearing 
of such petition, and reasonable notice of the hearing shall be given to the 
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incompetent, if he is not the petitioner, and to one or more of the members 
of his family, if any, and, if he has no family, then to his next of kin, if any. 
If there is no family or next of kin known to the county judge to be within 
his jurisdiction, then such notice shall be given as the judge may direct. 


(c) Order.—After the hearing, if the judge shall find that such 
person has regained the ability to care for his property, an order to that 
effect shall be entered, and, thereupon, such person, so far as his person and 
property are concerned, shall occupy the same status as though he had never 
been adjudicated incompetent. If a guardian has been appointed for him 
during such physical incompetency, such guardian shall immediately render 
his accounting to the court having jurisdiction and apply for his discharge 
as provided by the general guardianship laws of this state. 


(7) This act shall be cumulative to all other laws on the restoration 
to sanity, but any other laws or parts of laws in conflict with this act, in- 
cluding all sections of Chapter 746, Florida Statutes, 1941, and the 1943 
amendments to said chapter are hereby repealed. 


Section 8. This act shall take effect immediately upon its becoming a law. 


PROPOSED AMENDMENTS TO THE PROBATE ACT 
A BILL TO BE ENTITLED 


AN ACT Amending Sections 731.34, 732.16, 732.17, 732.19, 732.24, 732.45, 
732.47, 733.01, 733.04, 733.23, 733.26, 733.28, 733.30, 733.43, and 734.29, 
Florida Statutes, 1941, All Relating to the Probate Laws of Florida, and 
Repealing All Sections of Chapter 735, Florida Statutes, 1941, relating 
to Administration Unnecessary in Certain Estates, and Substituting in 


Lieu Thereof New Sections 735.01—735.13, Inclusive, As Set Forth In 
This Act. 


Be It Enacted By the Legislature of the State of Florida: 


Section 1. That section 731.34, Florida Statutes, 1941, is amended to 
read as follows: 


731.34 Dower in realty and personalty.—Whenever the widow of any de- 
cedent shall not be satisfied with the portion of the estate of her husband to 
which she is entitled under the law of descent and distribution or under the 
will of her husband, or both, she may elect in the manner provided by law 
to take dower, which dower shall be one-third part in fee simple of the real 
property which was owned by her husband at the time of his death or which 
he had before conveyed, whereof she had not relinquished her right of dower 
as provided by law, and one-third part absolutely of the personal property 
owned by her husband at the time of his death, and in all cases the widow’s 
dower shall be free from liability for all debts of the decedent and all costs, 
charges, and expenses of administration, but her dower shall be ratably liable 
with the remainder of the estate for its proportionate share of the estate and 
inheritance taxes due by the estate of her deceased husband; provided that 
nothing herein contained shall be construed as impairing the validity of the 
lien of any duly recorded mortgage or the lien of any person in possession of 
personal property. The homestead shall not be included in the property sub- 


ject to dower but shall descend as otherwise provided by law for the descent 
of homesteads. 


Section 2. That section 732.16, Florida Statutes, 1941, is amended to read 
as follows: 


55 
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732.16 Appeals to the circuit court—parties.—Any party or parties 
aggrieved by any order or judgment of the county judge finally determining 
their rights in any particular proceeding in the administration of an estate 
may take an appeal from such order or judgment, and all other parties to the 


case, unless they are named as parties appellant, shall automatically become 
parties appellee. 


Time for appeal.—An appeal to the circuit court from an order or judg- 
ment of the county judge in a probate matter must be taken within thirty 
days from the date on which the order or judgment appealed was filed in 
the office of the county judge. 


How appeal taken.—To take such an appeal the appellant must file in 
the office of the county judge a notice of appeal which identifies the order 
or judgment appealed and states that an appeal is taken from such order 
or judgment. The notice of appeal shall be recorded by the county judge, 
and no other notice of such appeal shall be necessary to give the circuit court 
jurisdiction of the parties and of the res. 


Assignments of error and directions as to record.— 


By appellant.—The assignments of error shall be in brief form, yet suf- 
ficient to apprise the appellate court of the errors complained of. The as- 
signments of error and directions as to the record may be included in the 
notice of appeal, or they may be filed separately or combined and filed to- 
gether by the appellant at any time within ten days after the filing of the 
notice of appeal. Copies of said assignments and directions must be served 


on the appellee personally or by mail within ten days after the filing of the 
notice of appeal. 


By appellee.—The ‘appelle shall have ten days from the date of such 
service in which he may file additional directions as to the record and cross 
assignments of error, copies of which must be served on the appellant per- 
sonally or by mail within said ten-day period. 


Attorney of record agent of client.—In all matters relating to the prose- 
cution or defense of an appeal, the attorney of record shall be accepted as 
the agent of his client, and any notice given by or to such attorney or any 


action taken by him in the prosecution or defense of the appeal shall be 
binding on his client. 


Record on appeal.—The record on appeal shall consist of the original 
probate file in the case appealed, or such portions thereof as have been 
designated by the parties in writing, and such other portions as the county 
judge may deem necessary or proper. After the filing of cross-assignments 
of error, or if none are filed, after the expiration of the time for filing them, 
the county judge shall deliver or cause to be delivered to the clerk of the 
circuit court the original records thus constituting the record on appeal, 


and he shall take an itemized receipt from said clerk for the probate records 
so delivered. 


Supplemental record.—After the record has been transmitted to the 
appellate court, if it appears that any material part of the record has been 
omitted, the county judge or the appellate court may order such omitted por- 


ion to be transferred to the appellate court, whether originally designated or 
not. 


Stipulated record.—Either before or after the filing of the assignments 
of error, the parties to the appeal or their attorneys of record may stipulate 
as to the contents of the record on appeal, in which event they need not give 
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any further directions as to the contents of such record. They may also 
waive any portion of the time allowed for filing assignments and cross-as- 
signments of error. 


Hearing—notice.—It shall be the duty of the circuit judge, upon appli- 
cation of any party to the appeal, to set a time and place for the hearing of 
the appeal. Reasonable notice of the hearing shall be given by such applicant 
to all the parties interested in the appeal. 


Circuit court mandate.—The judgment of the circuit court on appeal 
shall be recorded by the clerk of the circuit court, and said clerk shall deliver 
it to the county judge at the time he returns the original records. The ori- 
ginal final judgment of the circuit court shall serve as its mandate. The 
county judge shall not be required to record said judgment. 


Section 3. That section 732.17, Florida Statutes, 1941, is amended to 
read as follows: 


732.17 Dismissal of appeals to circuit court.—Any appeal taken as afore- 
said may be dismissed by the circuit court upon application of any appellee 
upon at least five days’ notice to appellant upon the following grounds: 


(1) That the appeal was not taken within the time limited for taking 
appeals; or 


(2) That such appeal, upon inspection of the file, appears to have been 
taken against good faith or merely for delay: 


If motion to dismiss is made, the county judge shall, upon written request 
of appellee, deliver the record on appeal, or such portions thereof as may be 
designated in writing by the parties, to the clerk of the circuit court, taking 
a receipt for same, which file shall, if the appeal is dismissed, be returned 
to the county judge upon the expiration of the time for taking an appeal to 
the supreme court from such dismissal. 


Section 4. That Section 732.19, Florida Statutes, 1941, is amended to 
read as follows: 


Section 732.19—Appeals to the Supreme Court.—(1) An appeal from 
the circuit court to the supreme court shall be governed in all respects by the 
law and the rules regulating appeals in chancery, except as herein otherwise 
provided. Such an appeal shall be taken within sixty days from the filing 
in the office of the clerk of the circuit court of the order or judgment of 
the circuit court appealed. 


(2) After an appeal is taken, the clerk of the circuit court shall make 
up the record on the appeal to the supreme court from the original probate 
files in his custody, or from such portions as may be designated by the 
parties to the appeal, and he shall certify that such record is correct. 


(3) The clerk of the circuit court shall retain the original probate file 
until he has made up and certified the transcript, whereupon he may im- 
mediately return such file to the county judge. If there is no supersedeas of 
the circuit court’s judgment, the mandate shall be delivered to the county 
judge at the expiration of the time limited for taking the appeal to the supreme 
court. 


Section 5. That section 732.24, Florida Statutes, 1941, is amended to read 
as follows: 
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732.24 Proof of wills.——Last wills and testaments may be admitted to 
probate upon the oath of any attesting witness, taken before the county judge, 
or before his clerk, or before a commissioner as provided in section 732.25 
of these statutes. 


When a will is offered for probate, if it appears to the court that the 
attesting witnesses have gone to parts unknown or are dead or have after 
its execution become incompetent or their testimony cannot be obtained within 
a reasonable time, it may be admitted to probate upon the oath, taken as above 
set forth, of the executor, whether he is interested in the estate or not, or of 
any person having no interest in the estate under the will, that he verily be- 
lieves the writing exhibited to be the true last will and testament of the 
deceased. 


Section 6. That section 732.45, Florida Statutes, 1941, is amended to read 
as follows: 


732.45 Individuals who may be appointed personal representatives—resi- 
dent agents.—Any person sui juris who is a citizen of the United States of 
America and a resident of Florida at the time of the death of the person whose 
estate he seeks to administer is qualified to act as personal representative in 
Florida. However, a person who has been convicted of a felony or who, from 
sickness, intemperance, or want of understanding, is incompetent to discharge 
the duties of a personal representative, is not qualified to act as personal 
representative. 


If a resident personal representative removes his residence from the state 
of Florida, he shall have his new place of residence and post-office address 
recorded in the office of the county judge of the county in which the admin- 
istration is pending, and he shall designate some resident of said county as his 
agent or attorney for the service of process, whose name, residence, and post- 
office address shall also be likewise recorded. Such designation, in whatever 
form it may be, shall be taken to constitute the consent of the person so desig- 
nating that service of any process upon the designated agent or attorney shall 
be sufficient to bind the person so designating in any suit or action against 
such personal representative, either in his representative capacity or per- 
sonally, provided that such personal action must have accrued in the admin- 
istration of such estate. Such designation must be in writing and must be 
filed in the office of the county judge. 


Section 7. That section 732.47, Florida Statutes, 1941, is amended to read 
as follows: 


732.47 Nonresidents.—A person who is not an actual bona fide resident 
of the state of Florida cannot qualify as a personal representative of an 
estate in Florida, unless such person is related by blood to the decedent. 
within the third degree or is a spouse of the decedent. However, any person 
who has qualified in Florida as a personal representative prior to the effective 
date of this law may continue to serve in such capacity. 


Before any nonresident of Florida shall be issued letters upon any estate, 
such nonresident shall have his residence and post-office address recorded in 
the office of the county judge of the county in which the administration is 
pending, and shall designate some resident of said county as his agent or 
attorney for the service of process, whose name, residence, and post-office 
address shall also be likewise recorded. Such designation, in whatever form 
it may he, shall be taken to constitute the consent of the person so designating 
that service of any process upon the designated agent or attorney shall be 
sufficient to bind the person so designating in any suit or action against such 
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personal representative, either in his representative capacity or personally, — 
provided, that such personal action must have accrued in the administration 
of such estate. Such designation must be in writing and must be filed in 
the office of the county judge. 


Any qualified personal representative appointed after the effective date 
of this law who becomes disqualified to act as such after his appointment 
immediately thereupon shall file, in the court where his letters were granted, 
his petition for resignation pursuant to the terms and provisions of section 
734.09, and immediately thereupon shall present said petition to said court 
and do any and all other things necessary or proper to procure an order 
approving such resignation. 


Any person who fails to comply with or who acts or continues to act in 
violation of any of the terms and provisions of this section shall be deemed 
guilty of a misdemeanor and, on conviction, be fined not to exceed one hundred 
dollars for each day his appointment as such personal representative remains 
in effect contrary to any of the terms and provisions of this section. 


Section 8. That section 733.01, Florida Statutes, 1941, is amended to 
read as follows: 


COMMENT: This section is to remain the same as it now appears in 
Florida Statutes, 1941, except that the words “and for distribution” are to be 
added in the fifteenth line, after the word “advancements.” In order to save 
space in the Law Journal, this section is not printed in full, but it should 
be copied in full in the bill to be presented to the legislature. 


Section 9. That section 733.04, Florida Statutes, 1941, is amended to 
read as follows: 


733.04 Inventories ——The county judge on granting letters testamentary 
or of administration shall appoint two or more competent persons not of kin 
to the deceased, as appraisers of the property of the decedent, and said 
appraisers shall take oath truly and justly to view and appraise, according 
to the best of their ability, all the property of the decedent which to them 
shall be produced or which shall come to their knowledge. It shall not be 
necessary to appoint appraisers or to have any appraisement whenever the 
county judge dispenses with the appraisal of an estate. 


Section 10. That section 733.23, Florida Statutes, 1941, is amended to 
read as follows: 


733.23 Sales where no power conferred.—Whenever any administrator of 
a decedent dying intestate, or any executor or administrator with the will 
annexed whose testator has not conferred upon him a power of sale or whose 
testator has granted such power but that power is so limited by the will or by 
operation of law that it cannot be conveniently exercised, shall consider that it 
is for the best interest of the estate and of those interested therein that the 
property ef the estate be sold for distribution or for any other purpose, the per- 
sonal representative may sell the same at public or private sale; provided, 
however, that no title shall pass until by order of the county judge the sale 
shall be authorized or confirmed. Sales may be authorized before made or 
confirmed after made. Application for authorization or confirmation of sale 
shall be made by the sworn petition of the personal representative setting 
forth the reasons for such sale, a description of the property sold or proposed 
to be sold, and except when authorization or confirmation of the sale at the 
current market of stocks or bonds listed upon an established exchange is ap- 
plied for, the price and terms of such sale. 
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Section 11. That section 733.26, Florida Statutes, 1941, is amended to 
read as follows: 


NOTE: There is to be no change in this section except that a new para- 
graph to be known as paragraph (e), is to be added at the end, reading as 
follows: 


(e) Whenever application is made for the authorization or confirmation 
of the sale of any property for distribution. 


Section 12. That section 733.28, Florida Statutes, 1941, is amended to 
read as follows: 


733.28 Order of sale.—(1) After the hearing upon a petition to sell or 
confirm the sale of property, the county judge shall make and enter an order 
thereon, and, if the sale is authorized or confirmed, the order shall describe 
the property, and, if said property is authorized to be sold at private sale, 
the order shall fix the price and the terms of sale. Such order shall be prima 
facie evidence of the validity of the proceedings and of the authority of the 
personal representative to make a conveyance or transfer of the property. A 
certified copy of such order relating to real property may be recorded in the 
Judgment Lien Record in the office of the clerk of the circuit court in each 
county wherein such real property or any part thereof is situated. When an 
order authorizing a sale is obtained, it may provide for the public or private 
sale of any of the property described therein, in parcels or as a whole. If 
public sale is ordered, the personal representative shall give such notice as 
the order may require. 


(2) Sale by commissioner.—In the order of sale, or at any time before 
a sale authorized to be made by an executor or by an administrator, the 
county judge, whenever he deems it necessary, may appoint a commissioner 
to make the sale and to execute whatever instruments may be necessary to 
consummate it. Any sale made by such commissioner shall be in compliance 
with the law governing sales by executors and administrators. Any sale so 
made by a commissioner under such an order shall be as valid as though 
made by the executor or administrator. 


Section 13. That section 733.30, Florida Statutes, 1941, is amended to 
read as follows: 


733.30 Sales upon terms.—When so provided by the order of the county 
judge authorizing or confirming a sale of property, personal representatives 
may sell upon such terms as the order prescribes. If credit is given, it shall 
be for not more than sixty per cent of the purchase price nor for longer than 
five years, unless the county judge, in his discretion, by written order, au- 
thorizes a larger per cent of credit. The county judge, in his discretion, by 
written order, may also enlarge the time for payment. The exercise of such 
discretion shall be evidenced by written order duly recorded. The deferred 
purchase price shall be evidenced by the promissory note of the purchaser 
payable to the personal representative and secured by mortgage upon the 
property sold, if real property, or by such security as may be approved by 
the court in any case. The taking of any such promissory note and mortgage 
or other security shall not defer the final settlement of the estate, but, in the 
event of final settlement before the payment in full of such note, the same to- 
gether with the mortgage or other security, may be assigned and transferred 
without recourse to such person or persons who, but for such sale, would 
have been entitled to the property so sold. 


Section 14. That section 733.43, Florida Statutes, 1941, is amended to 
read as follows: 
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733.43 Annual returns.—A personal representative, uniess otherwise or- 
dered by the court, shall make his annual returns, filing his accounts and 
vouchers with the same, on or before April lst of each year for the calendar 
year or fraction of a calendar year expiring on December 3lst, preceding. If 
he fails to make such returns before such time, he shall, in the discretion of 
the county judge, forfeit all commission on such returns so to be made; pro- 
vided, however, that if the time for filing claims against the estate has expired 
prior to December 31st of the preceding year or shall expire within thirty days 
thereafter, the personal representative may, in lieu of making annual returns, 
file his final returns on or before April 1st and apply for discharge. If he fails 
to make his annual returns on or before April lst as above specified, then, 
when such returns are made, he shall immediately give written notice of the 


filing of such returns to all persons interested in the estate being administered 
by him. 


Section 15. That section 734.29, Florida Statutes, 1941, is amended to 
read as follows: 


734.29 Limitations against unadministered estates.—After three years 
from the death of any person his estate shall not be liable for any obligation 
or upon any cause of action if (a) no letters testamentary or of administra- 
tion have been taken out in Florida within said three years, or if (b) letters 
testamentary or of administration were taken out in Florida within said three 
years but no proof of publication of notice to creditors was filed in the office 
of the county judge as provided by law; provided, however, that the lien of 
any duly recorded mortgage and the lien of any person in possession of any 
personal property, and the right to foreclose and enforce such mortgage or 
lien shall not be impaired or affected by the limitation imposed hereby, but 
the same shall bar the right to enforce any personal liability against the 
estate of the decedent. 


COMMENT: In 1939 the legislature enacted Chapter 19552 which was 
placed in the Florida Statutes as the second paragraph of section 734.29. This 
law purports to give nonresident domiciliary representatives the right to 
file exemplified copies in this state, publish notice to creditors, thus barring 
them, and to close the estate without administration. The committee thinks 
it best to repeal this statute, especially as good title cannot be passed under 
it in cases of testacy, for the probate act provides that no will is valid in 
Florida as to Florida property until it has been probated in this state (732.26). 
For this reason, the procedure barring creditors is not valid in those instances 
and, furthermore, no one can afford to pass title under it because there may 
be estate taxes due against the estate in the domiciliary administration. 


Section 16. That all sections of Chapter 735, Florida Statutes, 1941, are 
hereby repealed and, in lieu thereof, the following sections are enacted. 


735.01 Small Estates.—Any testate or intestate estate having a gross 
value of not more than three thousand dollars, exclusive of the property exempt 
under the constitution and statutes of the state of Florida, may be administered 
or not administered as set forth in this act; provided, that proof satisfactory to 
the county judge, by¢affidavit or otherwise, is first produced to show that the 
estate to be administered comes within said value. 


735.02 May be administered in the same manner as other estates.—Such 
estate may be administered in the same manner and under the same rules and 
regulations as provided by law for the administration of any other estate, 
or it may be administered as provided in the next section of this act. 


- 735.03 Certain administrative steps may be dispensed with.— 
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(1) In the administration of such an estate the county judge may, in 
his discretion, dispense with any steps and proceedings in the administration 
of such estate which are merely procedural or administrative and which do 
not affect the substantial rights of the heirs, devisees, legatees, and creditors. 


(2) The county judge may dispense with the appointment of appraisers 
and the filing of a warrant of appraisement and may require the personal 
representative to give a surety bond or a personal bond without sureties. 
The county judge may authorize notice to creditors to be published in a news- 
paper, as elsewhere provided by the Probate Act, or may authorize the notice 
to creditors to be published by notices posted at the front door of the court 
house and at two or more public places in the county, to be designated by 
the county judge. He shall require presentation of claims and demands 
within eight months from the time of such posting. He may also relieve the 
personal representative from filing annual returns and may require the 
personal representative to file only a final return. He may also authorize 
the notice of final discharge to be published in a newspaper as elsewhere 
provided in the Probate Act, or he may authorize the notice of final discharge 
to be published by notices posted at the front door of the court house and 
at two or more public places in the county to be designated by the county 
judge. 


(3) The procedural steps which may be eliminated by the county judge 
as set forth above shall not be construed as exclusive, as it is intended hereby 
to vest broad powers of discretion in the county judge to the end that he may, 
in the interest of economy, dispense with any procedural step in the admin- 
istration of small estates, as defined above, when such step appears to him 
not to be essential to proper and safe administration and to due process of 
law. Cases pending on the effective date of this act may be concluded under 
prior law or under this section. 


735.04 When administration unnecessary.— 


(1) Testate or intestate estates.—No administration shall be necessary 
in this state upon the estate of any testate or intestate who died a resident 
of this state 


(a) When the entire estate is exempt from the claims of creditors 
under the constitution and statutes of the state of Florida; or 


(b) When the estate is not indebted and does not, in the judgment of 
the county judge, exceed in the aggregate three thousand dollars in value, 
exclusive of property exempt under the constitution and statutes of the state 
of Florida, and there is a sole heir or surviving spouse, or the surviving spouse 
and all the heirs of such an estate agree upon the distribution of the estate, or 
the decedent died testate leaving such an estate, and the legatees and devisees, 
and the widow, if any, agree upon the distribution of the estate after the 
probate of the will of the deceased. 


735.05 Petition for order of administration unnecessary.— 


(1) Intestate Estates.—The petition for an order of administration un- 
necessary on an intestate estate shall be signed and sworn to by all the heirs 
who are sui juris and by the surviving spouse of the decedent, and by the 
guardians of heirs not sui juris. The petition shall be filed in the office 
of the county judge of the county where the decedent resided at the time 
of his death, and shall set forth the name, residence, date, and place of death 
of the decedent; the names, ages, and residences of the heirs and surviving 
spouse of the decedent and their respective relationships to the decedent; 
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a detailed schedule of all of the decedent’s property, real and personal, show- 
ing the cash value of each item, and a statement of the agreed distribution of 
same among the petitioners; and if the entire estate is claimed to be exempt 
under the constitution and statutes of the state of Florida, the names and 


addresses of all known general creditors and judgment creditors of the 
decedent. 


(2) Testate Estates.—The petition for an order of administration un- 
necessary on a testate estate may be filed only after the will has been pro- 
bated, and shall be filed in the same case in which the will was probated. 
The petition shall be sworn to by the widow and by all the legatees and de- 
visees who are sui juris and by the guardian of any of those who are not sui 
juris. The petition shall be filed in the office of the county judge of the 
county where the decedent resided at the time of his death, and shall set forth 
the same information as that specified in the preceding paragraph of this sec- 
tion for petitions relating to intestate estates, except that, in lieu of the names, 
ages, and residences of the heirs and the surviving spouse, the petition shall 
set forth the names, ages, and residences of the legatees, devisees, and the 
widow, if any of the decedent. 


(3) Guardian as Petitioner.—If any heir, legatee, or devisee of the de- 
cedent is not sui juris, the legal guardian of the estate of such incompetent 
shall be a party to the petition and shall have power to accept such distribu- 
tion as the county judge may order, in full satisfaction and discharge of the 
interest of such incompetent in the estate. Natural guardians of a minor 
are authorized to act for such minor in the same manner as a legal guardian 
appointed by the county judge, where the interest of the minor in the estate 
does not exceed the amount authorized by the laws of Florida to be received 
by a natural guardian. 


735.06 Hearing by county judge.—Upon the filing of the petition, the 
county judge shall fix a date for a hearing upon the same. At the hearing, 
if it appears that the entire estate of the decedent is claimed to be exempt 
under the constitution and statutes of the state of Florida, the county judge 
shall promptly notify each known creditor of the decedent, by registered 


mail, of the entry of his order, and shall make and file a certificate of such 
mailing. 


735.07 Order of administration unnecessary.—(1) After the hearing the 
county judge, if fully satisfied that the estate is entitled to the special benefits 
of this law, that the averments of the petition are true, and that there has been 
no concealment of material facts, shall make and enter his order that ad- 
ministration of the estate of the decedent is unnecessary. Such order shall 
contain a finding by the county judge of the true cash value of the estate. 


(2) In such order, if the estate is an intestate estate, he shall set forth 
(a) the names and residences of the heirs and surviving spouse of the decedent 
who are entitled to have distribution of the estate without administration; 
(b) what particular properties shall be distributed to each; and, (c) if the 


entire estate is exempt, of what the estate consists and what debts are known 
to exist against the estate. 


(3) If the estate is a testate estate, the order shall set forth (a) the 
names and residences of the legatees, devisees, and the widow, if any; (b) 
what particular properties shall be distributed to each; and, (c) if the entire 
estate is exempt, of what the estate consists and what debts are known to 
exist against the estate. 
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735.08 County judge’s discretion to deny petition.— 


The county judge, in his discretion, may deny the petition and forthwith 
appoint an administrator of the intestate estate in any case in which he 
has doubt as to the truth of the averments of the petition; and, in the case 
of a testate estate, if he has doubt as to the truth of such averments, he 


may order the executor of the will, or his successor, to proceed with the 
administration. 


735.09 Legal effect of order of administration unnecessary.— 


(1) The county judge’s order that administration of the estate of the 
decedent is unnecessary shall have the following effect: 


(a) Those to whom specified portions of the decedent’s estate may 
be assigned by the order shall be entitled to receive and collect the same 
and to have the same transferred to them; they may maintain suits to enforce 
such rights. 


(b) Debtors of the decedent, those holding property of the decedent, 
and those with whom securities or other property of the decedent are 
registered, are authorized and empowered to comply with such order by 
paying, delivering, and transferring to those specified in the order the 
respective portions of the decedent’s estate assigned to them by the order, 
and such persons shall not be accountable to anyone else for such property. 


(c) From and after the entry of such order, bona fide purchasers 
for value from those respectively to whom properties of the decedent may 
be assigned by the order shall take the same free, clear, and discharged of 
all claims and demands of creditors of the decedent and all rights of the 
widow of the decedent and all other heirs, legatees, devisees and claimants 
against the estate. 


(d) Property of the decedent (not exempt from forced sale under 
process) remaining in the hands of those to whom it may be assigned by 
such order shall continue to be liable for the debts of the decedent and for 
all the other claims whatsoever against the estate of the decedent, if any such 
claims exist, until barred as herein elsewhere provided. 


(e) The petitioners for an order of administration unnecessary shall, 
if the petition is granted, thereby become personally liable, jointly and sever- 
ally, for all lawful claims and demands against the estate of the decedent, 
but only to the aggregate gross value of the estate of the decedent, exclusive 


of the property exempt from process under the constitution and statutes 
of Florida. 


(f) After three years from the death of the decedent, his estate 
and those to whom it may be assigned shall not be liable for any obligation or 
liability of the decedent unless in the meantime proceedings are taken for 
the enforcement of same. 


(g) Claimants against the estate of the decedent, if any, shall 
thenceforth be limited to the remedies prescribed in section 735.11. 


735.10 Optional publication of notice of entry of order.— 


(1) Those who shall have procured the entry of the order of admin- 
istration unnecessary, or any one or more of them, may, at their election, 
publish a notice to all persons having claims or demands against the estate 
of the decedent, that an order of administration unnecessary has been entered 
by the county judge. Such notice shall specify the total cash value of the 
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estate and the names and addresses of those to whom it has been assigned 
by such order. Such notice, if published, shall be published once a week 
for four consecutive weeks in a newspaper published in the county wherein 


such order was entered, and proof of publication of such notice shall be filed 
with the county judge. 


(2) If proof of publication of such notice is duly filed in the office of 
the county judge, all claims and demands of creditors against the estate of 
the decedent shall be forever barred unless such claims and demands are 
duly sworn to and filed in the office of the county judge within eight months 
of the first publication of such notice. 


735.11 Rights and remedies of those affected by order of administration 
unnecessary.— 


(1) Any creditor or claimant against the estate of a decedent may by 
bill in chancery, filed at any time within three years from the death of the 
decedent, or within eight months of the first publication of the notice of 
entry of the order of administration unnecessary, if same shall have been 
duly published and proof of publication filed, impress a trust upon all prop- 
erty of the decedent (exclusive of property exempt under the constitution and 
statutes of Florida and exclusive of the widow’s dower exemption) remaining 
in the possession of the heirs, legatees, devisees, and surviving spouse; require 
such parties to account for the value of all such property alienated, consumed, 
spent, or donated by them, and have deficiency decrees to the extent of the 


undischarged: liability of such parties, together with legal interest from 
the date of the filing of suit, and costs. 


(2) Such suit or suits may be brought by one or more claimants or 
creditors; other claimants or creditors may intervene and share ratably in 
the recovery, and any one directly or indirectly affected by the order of ad- 
ministration unnecessary may also intervene in the proceeding or himself 
institute suit for his own pretection. Any one or more of the petitioners who 
procured the order of administration unnecessary may be made party de- 
fendant. Any such defendant may implead other heirs, legatees, or devisees 
for contribution or exoneration. A receiver may be appointed as a matter 
of course. It shall be no objection that the bill or other pleading is multi- 
farious. Such suits may be brought only in the county in which the order of 
administration shall have been entered. If more than one suit is brought, such 
suits shall be consolidated. 


(3) Any heir, legatee, or devisee of the decedent who was lawfully 
entitled to share in the estate but who was excluded by the order of admin- 
istration unncessary may enforce his rights against those who procured 
such order in the manner hereinabove prescribed for creditors and claimants; 
or he may intervene in the suit of a creditor for the enforcement of his 
rights, subject, however, to the superior rights of creditors. 


(4) In all such cases plaintiffs shall be awarded reasonable attorneys’ 
fees as an element of costs. 


735.12 Will subsequently discovered.— 


If, after the entry of an order of administration unnecessary on an in- 
testate estate, a will of the decedent is discovered, proceedings may be had 
in accordance with section 732.33, Florida Statutes, 1941. But, in such cases, 
those who have procured the entry of the order of administration unnecessary 
shall be accountable, jointly and severally, not only for the property of the 
decedent remaining in their hands but also for the proceeds of that which 
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they have alienated and for the value of that which they have consumed, 
spent, or donated. 


735.13 County judge’s fees.— 


The county judge shall receive a fee of seven dollars and fifty cents for 
all proceedings to and including the entry of an order of administration un- 
necessary, and fifty cents for each notice given by registered mail, and such 
fees as are allowed in probate proceedings for any other subsequent services. 


Section 17. That all laws and parts of laws in conflict herewith, includ- 
ing all sections of chapter 735 now appearing in Florida Statutes, 1941, be 
and the same are hereby repealed. ° 


Section 18. This act shall take effect immediately upon its becoming 
a law. 


THE PRESIDENT OF THE SENATE AND 
GUBERNATORIAL SUCCESSION 


by James B. Whitfield, Justice Supreme Court, Retired 


The Florida Constitution of 1885 provides that “The Senate shall at the 
convening of each regular session thereof, elect from its own members a 
permanent President of the Senate, who shall be its presiding officer. The 
House of Representatives shall at the convening of each regular session thereof, 
choose from among its own members a permanent Speaker of the House of 
Representatives, who shall be its presiding officer.” Section 6, Article III; 
“A majority of the members present in each House shall be necessary to 
pass every bill or joint resolution. All bills or joint resolutions shall be signed 
by the presiding officer of the respective Houses and by the Secretary of the 
Senate and the Clerk of the House of Representatives.” Section 17, Article 
III; “In case of the impeachment of the Governor, his removal from office, 
death, resignation or inability to discharge his official duties, the powers 
and duties of Governor shall devolve upon the President of the Senate for 
the residue of the term or until the disability shall cease; and in case of the 
impeachment, removal from office, death, resignation or inability of the 
President of the Senate, the powers and duties of the office of Governor 
shall devolve upon the Speaker of the House of Representatives. But should 
there be a general election for members of the Legislature during such vacancy, 


an election for Governor to fill the same shall be had at the same time.” Sec- 
tion 19, Article IV. 


The permanent President of the Senate is mandatorily made the pre- 
siding officer of the Senate; and the presiding officer of the Senate is man- 
datorily required to sign all duly passed bills or joint resolutions. The Con- 
stitution does not expressly provide for a President Pro Tem of the Senate or 
a Speaker Pro Tem of the House of Representatives. Under the first sentence 
of Section 6, Article III and perhaps other express provisions, there perhaps 
is implied authority in each House to elect a presiding officer pro tem, and 
to define his duties not inconsistent with the Constitution. Whether a Presi- 
dent Pro Tem of the Senate is authorized by the Constitution to sign duly 
passed bills and joint resolutions thereby merely authenticating the fact 
of passage by the Senate has not been authoritatively determined and was 
questioned and avoided when Honorable M. H. Mabry was Lieutenant Governor 


acting as President of the Senate by express provision of the Constitution 
of 1885. Section 4, Article XVIII. 
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At a special session of the Legislature, under the Constitution of 1885, 
held in February 1889, the Senate elected Senator P. Houstoun, President of 
the Senate, who was its presiding officer during the special session. He 
was succeeded at the regular session in April, 1889 by Senator J. B. Wall 
because Senator Houstoun’s term would expire at the general election in 
1890 and there would be no President of the Senate or Speaker of the House 
from the General Election Day in November, 1890, until the following April, 
unless a special session be called; “and if the Governor’s office should be- 
come vacant or the Governor should be unable to discharge his official 
duties” there would be a hiatus if there is then no President of the Senate 
and no Speaker of the House. The terms of office of Senators and Members 


of the House expire every four or two years after their election on general 
election days. 


The pertinent provisions of the Constitution of 1885 are essentially dif- 
ferent from those in the Constitution of 1868. The Constitution of 1885 is 
a revision of the Constitution of 1868 and supersedes or modifies any con- 
flicting provisions of the Constitution of 1868. 


The election of a President of the Senate at an extraordinary session 
of the Legislature when there is then no President of the Senate, is not 
forbidden by or inconsistent with the provisions of the Constitution of 1885, 
but it is a necessarily implied or inherent power of the Senate to elect a Presi- 
dent even if another President of the Senate be elected by the Senate at 
a succeeding regular session of the Legislature as required by the Constitu- 
tion. See Senate Journals showing elections of Senator P. Housteun as 


President of the Senate, and Senator J. B. Wall, as permanent President of 
the Senate in February and April 1889. 


The word “permanent” as used in the above quoted organic section has 
relation to the next ensuing regular session of the Legislature or the expi- 
ration of the term of office of a President of the Senate or a Speaker of the 
House, whichever comes first. See Journals of the Senate and House for 
the extraordinary sessions of the Legislature called by Governor John W. 
Martin in 1925 and 1927 and by Governor Doyle E. Carlton in 1931, after 
regular and special sessions had adjourned sine die. 


At the regular session of the Legislature in April, 1917 Senator John 
B. Johnson was elected President of the Senate and Representative Cary 
A. Hardee was chosen Speaker of the House of Representatives. When an 
extraordinary session of the Legislature was duly called and convened late 
in November, 1918, Senator Johnson continued as President of the Senate 
during the extraordinary session, his term of office extending to the general 
election day in November, 1920. As the term of office of Representative 
Cary A. Hardee expired at the November election in 1918 before the extra- 
ordinary session of the Legislature was duly called and convened, Repre- 
sentative George H. Wilder was chosen Speaker of the House of Representatives 
and presided as Speaker during the extra session. He was again chosen 
Speaker of the House at the regular session in 1919. 


If an extraordinary session of the Legislature is duly called and con- 
vened and because of death or otherwise there is no President of the Senate 
it is within the province and duty of the Senate upon convening to elect 
a President of the Senate to be its presiding officer, and to sign duly passed 
bills and joint resolutions; and because the Constitution provides that in 


stated contingencies “the powers and duties of Governor shall devolve upon 
the President of the Senate,” * **. 
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Under head of GUBERNATOR- 
IAL SUCCESSION, page 13, Flor- 
ida Senate Journal 1899, Governor 
Bloxham, in his message to the 
Legislature, said: “The constitu- 
tion provides that in case of a va- 
cancy in the office of Governor, 
the President of the Senate shall 
assume the duties and powers of 
the office; and that in the event 
of there being a vacancy in the of- 
fice of President of the Senate, 
the powers and duties of the office 
shall devolve upon the Speaker of 
the House of Representatives. Ow- 
ing to the death of Hon. Chas. J. 
Perrenot, late President of the Sen- 
ate, and the expiration of the term 
of Hon. D. H. Mays, Speaker of 
the last House of Representatives, 
there would have been no officer 
authorized by the Constitution to 
sssume the powers and duties of 
Governor, should there have been 
a “vacancy by death, resignation 
or inability to discharge the of- 
ficial duties’ since the general elec- 
tion on the 8th of November last. 
It is for the Legislature to consid- 
er if a remedy is necessary for such 
a contingency as might transpire 
under our organic law.” 
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